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The Law of Literary Property 


Preface 


Twenty years ago when I wrote The Protection and 
Marketing of Literary Property there was a large, as 
there is now a larger, body of textbooks in the field cov- 
ering specific portions of the law, such as copyright, 
libel, and unfair competition, among others. 

The legal aspects of literary property are not avail- 
able to the interested layman unless he is capable of 
struggling through a morass of technical jargon. The 
law rests first in the common law and the opinions 
of courts. There then comes a constitutional provision 
permitting the enactment of copyright legislation, and 
other portions of the Constitution and the Amendments 
thereto governing free press and due process become 
applicable. In addition there are the statutes of the 
United States and of the forty-eight states to be con- 
sidered, along with international treaties and conven- 
tions. There are also local laws and regulations adopted 
by municipalities and promulgated by various admin- 
istrative bodies. 

All of these have been the subject of construction 
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and decision by federal and state courts, and in the 
course of that construction in the application of the 
law the stream has been muddied. There are ambigu- 
ous statutes and contradictory judicial opinions. To de- 
rive from them some continuity and harmony is a 
difficult process even for the trained lawyer. He has 
at his command textbooks in the specific fields, in ad- 
dition to statutes and decisions, to enable him to reach 
a conclusion in a single matter. The statement of gen- 
eral principles even for the lawyer may become a 
merely partisan statement rather than a scholarly eval- 
uation of the applicable law. In this state of affairs it 
was thought that a book written for the layman in law 
who is professional in the field of writing, and for those 
who publish and distribute in the various media of com- 
munication, would be a valuable contribution. 

In a country in which every man is presumed to know 
the law at his peril, it is essential for the writer, the 
publisher, and the producer in the various fields of oral 
and mechanical reproduction to understand the law 
pertaining to his craft. To do that one must translate 
the complex contradictory and technical verbiage of the 
law into language assimilable generally by the public. 

In writing this book I have tried to give a digestible 
and simple explanation. I have tried to get a reconcilia- 
tion which would make possible a harmonious and gen- 
eral statement adequate to the needs of those to whom 
the book is addressed. In addition, it is essential to make 
a definite statement of law insofar as it is possible to 
make such a statement as of a day in time. 

Since it is my belief that one who knows the law but 
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not the reason therefor is incapable of understanding 
and applying it, I have attempted not only to tell what 
the law is, but in some degree to explain why it is and 
out of what sources in history it arose. In the roots of 
the law I sought to find an explanation of its fruits. 
Those roots lie deep not only in statute law and in judi- 
cial decision, but in customs, usage, and manners of the 
community and in a changing attitude toward social 
process. 

No one can understand the law unless there is a reali- 
zation that it is part of continuous growth, that judicial 
opinion on the same subject varies from time to time, 
and that statutes are amended from time to time to suit 
the felt necessities of society. An understanding of those 
necessities is a prime requisite to an understanding of 
the law. Without it the inquiry is sterile. 

Out of the thousands of judicial decisions there were 
selected those few for illustrative purposes which could 
best explain and indicate the statement that was reached 
as a conclusion of law. Some technical expressions could 
not be avoided. Some resort to direct quotation from 
judicial opinions was necessary. In the course of it some 
repetition and redundancy had to be accepted as essen- 
tial to elucidation. 

Necessarily I have relied on many and much of my 
predecessors’ works in the technical fields. I cannot, 
though I would wish to, give all of them individual and 
separate credit. There are so many I cannot single them 
out, nor can I single out all of the people with whom I 
have had illuminating discussion and who have con- 
tributed in no small part to my education. My gratitude 
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nevertheless goes to all from whom I have taken and 
from whom I have received assistance. I hope that what 
I begot is worthy of the many unnamed ancestors. To 
them and to all who helped me goes my cordial grati- 
tude. 

Puitie WITTENBERG 


Lecturer in Law 
In Columbia University 
‘City of New York. 


January 1957 


The Concept of Literary Property— 


A Brief History 


THE seeds of law and its processes of germination lie 
old and deep in a matrix of use and custom. The law of 
literary property evolved not only from the creative 
impulse of man, but also from the inhibitions and 
prohibitions with which writing has ever been involved. 
From creation for pleasure and aesthetic enjoyment 
came the notion in acquisitive societies of payment 
and profit. From autocracy and despotism came prohi- 
bition and censorship. All of these commingled to give 
rise slowly to law governing literary property. 

To understand that law one must know its nature 
and sources. The use of the history of that law is to 
cast light upon its present statement and interpreta- 
tion. So contemporary law opens its meanings best 
when one goes back to the seed. In the manuscripts 
and their accumulation in ancient libraries, in the uni- 
versities and abbeys, on the streets of London, in the 
invention of printing, and in the laws both encourag- 
ing it and restricting it which came with the Reforma- 
tion, in the practices of Stationers’ Hall, in the rise 
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of Grub Street, in all of these are intertwined the basis 
of property in literature and the recurrent attacks and 
limitations placed upon that property. 

As early as 200 B.c. books were burned in China. 
Though for centuries thereafter a singer might be paid 
in food and lodging, it was less than two hundred and 
fifty years ago that England first gave its authors a copy- 
right. In the interval many forms of protection were 
struggled for. 

During the first century B.c. at Alexandria, then the 
center of Greek culture, large libraries were in the 
process of accumulation and building. A great number 
of scribes were engaged in making copies of existing 
books, either for themselves or for employers. But 
the destruction of the learning, the lore, and the poetry 
collected by the Greeks over centuries was completed 
when the Moslems conquered Alexandria in the year 
640. 

In the march toward that culture which was later 
to be ours, the Roman libraries next appear. Libraries, 
both public and private, were encouraged in a revival 
of learning so widespread that books were reproduced 
in thousands of copies and distributed throughout the 
provinces as well as in Rome itself. The wealthy house- 
holder, with his retinue of educated slaves, caused 
engrossed copies to be made for himself and had not 
only his writing slaves, but his reading slaves, so that 
he could absorb his culture painlessly. Atticus, respond- 
ing to the demand for many copies of the works of the 
popular authors, went into the mass publishing busi- 
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ness. He had a reader work with a large number of 
trained slaves who took the dictation directly in book 
form so that a thousand copies of a small volume of 
epigrams or poems could be produced in a day. The 
books thus produced were both plentiful and cheap, 
selling for as little as what would now be seventy-five 
cents. “Everyone,” says Martial, “has me in his pocket; 
everyone has me in his hands.” 


Laudat, amat, cantat nostros mea Roma libellos; 
Meque sinus omnis, me manus omnis habet. 


Pliny wrote that Regulus ostentatiously mourned for 
his son and that no one wept like him—*“He composes 
an oration which he is not content with publicly recit- 
ing in Rome, but must needs enrich the provinces with 
a thousand copies of it.” 

The law had not yet, however, learned to think of 
property in letters. Since men had property in things, 
the publisher owned the parchment and the slaves, the 
profits went to him. Indignantly Martial wrote: 


Omnis in hoc gracili xeniorum turba libello 
Constabit nummis quatuor empta tibi. 
Quatuor est nimium, poterit constare duobus. 
Et faciet lucrum bibliopola Tryphon. 
( Epigrammata, lib. xiii., ep. 3.) 


Qui tecum cupis esse meos ubicunque libellos. 
Et comites longae quaeris habere viae, 

Hos eme quos arcet brevibus membrana tabellis: 
Scrinia da magnis, me manus una capit. 
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and Horace joined in with: 


Hic meret aera liber Sosiis, hic et mare transit. 
Et longum noto scriptori prorogat aloum. 
(Art. Poet., 345.) 


Although, among others, Terence was able to sell 
his plays, there was no law that protected the buyer 
against piracy. There was, as yet, no notion of copy- 
right. This condition which outraged the author con- 
tinued throughout the days of the manuscript copy. 
There were books in a steady stream and the book- 
sellers and publishers copied whatever they wished 
without so much as a by your leave to the author; there 
were some cases where out of moral consideration, or 
perhaps because the author withheld his manuscript, 
the publisher paid a price. 

With the decline of Rome and the growth of the 
Church, the production of books entered a new phase. 
From about a.p. 500 for seven centuries, the reproduc- 
tion of literary works was in the hands of the Church. 
Monasteries spread throughout Europe, and in their 
cells and in the scriptorium monks labored, making 
copies of books principally for the purposes of the 
Church. There were no lay writers and there was very 
little original writing. With the coming of the twelfth 
and the thirteenth centuries, the great universities ap- 
peared and set up groups of copyists to supply the 
newly risen demand for learning. The lay writer again 
appeared and new works as well as old were en- 
couraged. Both the university and the monastery were 
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active during this period. But such property as existed 
was in the copies which they produced, ie., the physi- 
cal paper, not the literary material. There were not 
enough writers or readers, nor was there a sufficient 
demand for books, nor any system of distribution in 
existence of sufficient magnitude, to bring about a con- 
cept of property in literature. The monks lived through 
the ownership and management of their farms. The 
scribes of the universities were paid, but their pay- 
ment was for the labor of copying, not for the ori- 
ginality of writing. The universities, like the monas- 
teries, were still instrumentalities of the Church, but 
others than churchmen could now find their way into 
the field of letters. A manuscript trade was built up. 

Prior to the invention of printing there were, in 
Orléans and in Paris alone, tens of thousands of persons 
employed in the making of copies of manuscripts, all 
without pay to the authors, although the copies fetched 
fabulous prices. 

The authors were not happy. Marmontel in his 
Memoirs tells of an interview with Bassompierre, a 
bookseller of Liége. The bookseller had done a right 
good business in selling Marmontel’s works. So much 
so, that when the author visited his town, the book- 
seller called upon him to thank him for the services he 
had rendered the community. Marmontel, like Horace, 
wanted more than praise; he was angry. “What,” he 
cried. “You first rob me of the fruits of my labors, 
and then have the effrontery to come and brag about it 
under my nose!” The bookseller was amazed; he had 
never given a thought to an author's right to share in 
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the proceeds. “Monsieur,” he said, “you forget Liége 
is a free country and we have nothing to do with you 
and your privileges.” 

The minds of authors were fermenting. Just as the 
Latin poets and dramatists had been unwilling to sing 
unless they were provided with the necessary bird seed, 
so the authors of the day were beginning to feel that 
their works published in large editions ought to yield 
them more than a meed of praise. The authors of works 
were unwilling to have them copied without payment. 
The necessity for some kind of property protection 
for the author in the form of copyright was forming. 

In this connection the most-often-told tale is that of 
the quarrel between Saint Columba and his teacher, 
Finnian of Moville. Legend has it that in 567 Saint 
Columba, sitting up all night, furtively made a copy of 
Finnian’s Psalter, which Finnian had lent him. The 
good abbot protested and claimed not only the original 
but also the copy as his property. The violent dispute 
was carried before King Diarmed, then sitting in 
Tara’s halls. The noble king gave judgment for the 
abbot, saying: “To every cow her calf, and accordingly 
to every book its copy.” Columba refused to take the 
verdict and raised a band of followers who fought the 
king. He lost, and was forced into exile. So ended our 
first copyright case. The tradition that this was the first 
case has been voted unworthy of belief, although, as 
Augustine Birrell put it: “This, in the teeth of the fact 
that the identical copy of the Psalter in Saint Columba’s 
well-known handwriting was so recently as 1867 in 
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the possession of an Irish baronet and exhibited in the 
Museum of the Royal Irish Academy at Dublin!” 

Almost a thousand years was to elapse after this 
precedent until, in 1533, we find the first authentic 
recorded complaint of piracy in English Law. When 
Wynkyn de Worde in 1533 sued for the protection of 
his right to print a treatise on grammar by Robert 
Witinton, Wynkyn de Worde obtained a “privilege” 
for the second edition which prevented further mis- 
appropriation, and because Peter Trevers had reprinted 
it from the edition of 1523, De Worde complained of 
piracy. 

The cow and its generative habits seem to be sugges- 
tive to those who write about writing. Many years later, 
when Dr. Johnson was discussing piracy, Boswell re- 
ported, “He said, our judges had not gone deep in the 
question concerning literary property. I mentioned Lord 
Monboddo’s opinion, that if a man could get a work by 
heart, he might print it, as by such an act the mind is 
exercised. Johnson: ‘No, sir, a man’s repeating it no more 
makes it his property, than a man may sell a cow which 
he drives home!’ I said, printing an abridgment of a 
work was allowed, which was only cutting the horns 
and tail off a cow. Johnson: ‘No, sir, ‘tis making cow 
have a calf.’” 

Joshua Bloch tells an interesting story that parallels 
the Finnian tale. Quoting the proverb “Men do not de- 
spise a thief, if he steal to satisfy his soul when he is 
hungry” (Proverbs 6:30), rabbinical authorities gave it 
as their legal opinion that one is allowed to copy the 
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text of a book without the knowledge of its owner. Bloch 
tells the story: “A certain Rabbi Aaron, a respectable 
gentleman, had passed through the Umbrian town of 
Perugia. He had with him a collection of fine books, ‘a 
load for a team of mules.’ He said that for seven years 
he had lived at Toledo, which at that time was the 
capital of Spain, and had brought from there many 
precious books. He showed to Immanuel and his friends 
a list of them consisting of about a hundred and eighty 
titles. The books were hidden and sealed in barrels. As 
he had to go to Rome he left his books in the care of 
Immanuel and his friends until his return. He enjoined 
them that ‘no hand shall touch them, but he shall surely 
be stoned or shot through; for behold, I swear by Him 
who was and shall be, whether it be man or beast, it 
shall not live’ (cf. Exodus 19:13). But no sooner had the 
man left the city than Immanuel and his friends opened 
the barrels and “as soon as they released the books from 
their prison they selected the choicest items, ten vol- 
umes, and copied their texts, which represented the best 
works of wisdom and philosophy. About a month later 
Rabbi Aaron returned from Rome. When he saw what 
they did with his books he became very angry and 
wanted to destroy the copies which were made. Im- 
manuel appeased him with a letter written in rhymed 
prose full of keen wit and humor blended with caustic 
satire, often bordering on frivolity and want of delicacy 
of expression. Among other things, he wrote: “We broke 
thy barrels of books and thou grewest angry, but when 
Moses our teacher broke the two tablets he was told: 
thou didst well to break them.’ ” 
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Others who own books might grumble at the copying, 
but among the Jews it was deemed a blessing to permit 
the scribes to make copies and their owners would say, 
“Are books then made [copied] for keepsake? No, let 
people study from them and make copies of them.” But 
these were all books of the Law and its exegesis. 

During the period of the monasteries and the univer- 
sities, the booksellers were called stationarii, a word 
which was ultimately to yield us Stationers’ Hall. The 
word probably derives from the booksellers adopting 
a stationary point or booth in the streets as distinguished 
from the practice of itinerant vendors. They were, in a 
large sense, brokers, to whom were entrusted illuminated 
and other manuscripts for sale. They also rented out 
manuscripts for high prices. 

In England the first merchants in books, the sta- 
tioners, dealt in books imported from abroad and such 
books as were made in England. The works they were 
engaged in making and printing were illuminated on 
parchment and some of them were great, unwieldy 
works which could scarcely be handled unless they were 
placed on large lecterns or tables. They were valuable 
and were frequently chained to their posts. The chief 
trade was in religious works, including Paternosters, 
Aves, Creeds, and Amens. Their favorite stations on the 
streets of London still bear the names Paternoster Row, 
Amen Corner, and Ave Maria Lane. 

The trade in books was becoming of sufficient impor- 
tance so that those engaged in it felt called upon, for 
their mutual interest, to form a voluntary association. 
As early as 1857, in the days of Chaucer and William 
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Langland of England, they formed a Brotherhood of 
Manuscript Producers. Sometime about 1403 the broth- 
erhood of printers, booksellers, publishers, and the like, 
who, under the name of the Craft of Writers of Text- 
Letters, commonly known as “Limners,” was given a 
charter by the Lord Mayor and the Court of Aldermen 
of the City of London. They established rules and 
ordinances “for the good government of their Fellow- 
ship.” 

In or about 1440 printing from blocks was introduced 
to the western world. Johannes Gutenberg of Mainz, 
Germany, was the innovator. Block printing had been 
used in China as early as 868 and printing from movable 
type had been done in China in about 1040. The 868 
book is still in existence. 

The art of printing spread from Mainz throughout 
the Continent to Italy, France, Switzerland, and Spain. 
The first English printer was William Caxton, who had 
learned the art on the Continent and moved to West- 
minster in 1476. He set up a press at The Red Pail in 
Almanary. He and his successors, Wynkyn de Worde, 
Richard Pinson, Julian Notary, John Rastall, Thomas 
Godfrey, et al., were a few of the increasing number of 
men engaged in printing and publishing. Out of that 
multiplication of printers there sprang the necessity for 
a publicly recognized craft of printing. These printers 
associated themselves with the Brotherhood. In the 
world of trade associations, this association was known 
at that time not as the Craft of the Printers, but as the 
Stationers. 

These first printers were and had to be men of great 
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learning and ingenuity. They either wrote or translated 
most of the material they produced. They built their 
own presses, cut their own type, made the necessary 
incidental parts, and bound their own works. There was, 
as yet, no division of labor among the various artificers 
whose work contributed to the complete book. The type 
was cut on wooden blocks and printed on a massive 
structure of heavy beams, which constituted the press. 
Since the Continent was the place of origin, many of the 
first printers went there to study their art and there was 
an influx of printers into England from abroad. So 
eagerly were books sought that in 1483 an enactment 
by Richard III encouraged their importation, and re- 
strictions on aliens were made inapplicable to “any 
artificer, or merchant stranger, of what nation or country 
he be, for bringing into this realm, or selling by retail 
or otherwise, any books written or printed, or for in- 
habiting within this said realm for the same intent, or 
any scrivener, alluminor, reader, or printer of such 
books.” 

Production exceeded the demand. There was no 
popular education; there were insufficient readers for 
the number of books that could be produced, and so 
these first printers struggled and many of them became 
bankrupt. In 1583, fifty years after the Statute of 
Richard, under Henry VIII, the privileges of aliens were 
wiped out. An act was passed which provided that no 
persons “resident or inhabitant within this realm shall 
buy to sell again any printed books brought from any 
parts out of the King’s obeisance ready bound in 
boards, leather or parchment.” 
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Its preamble restated the grievance which had arisen 
since the laws of Richard, and set forth 


_.. there hath come to this realm sithen the making 
of the same, a marvelous number of printed books, 
and daily doth; and the cause of the making of the 
same provision seemeth to be, for that there were 
but few books, and few printers within this realm at 
that time, which would well exercise and occupy the 
said science and craft of printing; nevertheless, sithen 
the making of the said provision, many of this realm, 
being the King’s natural subjects, have given them so 
diligently to learn and exercise the said craft of print- 
ing, that at this day there be within this realm a great 
number cunning and expert in the said science or 
craft of printing, as able to exercise the said craft in 
all points, as any stranger in any other realm or coun- 
try; and furthermore, where there be a great number 
of the King’s subjects within this realm, which live by 
the craft and mystery of binding of books, and that 
there be a great multitude well expert in the same, 
yet all this notwithstanding, there are divers persons 
that bring from beyond the sea great plenty of 
printed books, not only in the Latin tongue, but also 
in our maternal English tongue, some bound in 
boards, some in leather, and some in parchment, and 
them sell by retail, whereby many of the King’s 
subjects, being binders of books, and having no other 
faculty wherewith to get their living, be destitute of 
work and like to be undone, except some reformation 
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There was much more than a simple desire to protect 
the printer in his living. Books began to appear which 
challenged the authority of the Church and the King 
and his lords. Large presses were hard to conceal and 
the material issuing from the press could be easily con- 
trolled by the expedient of licensing the press itself and 
the printer and by granting privileges therefor. 

The earliest privilege granted in England was in 1518 
for a Latin sermon by Richard Pace. In 1550 there was 
granted the first privilege to an author, John Palsgrave, 
but since he was also a printer and publisher, it was 
much more likely that he received the privilege not as 
author, but in his capacity as publisher. On May 4, 1556, 
the Stationers Company was chartered by Philip and 
Mary and on February 1, 1560, they were created by 
the Lord Mayor one of the liveried companies of the 
city, then about forty in number. 

The very evident purpose of the founding of the 
Stationers Company was to prevent the propagation of 
the Protestant Reformation. After reciting that several 
seditious and heretical books, “both in rhymes and tracts, 
were daily printed, renewing and spreading great and 
detestable heresies against the Catholic doctrine of the 
Holy Mother Church,” the charter provided for the sup- 
pression of this evil by constituting ninety-seven named 
persons an incorporated society of the art of a stationer, 
and ordered that no person not a member of this society 
should practice the art of printing. The master and 
wardens of the society were empowered to search, seize, 
and burn all prohibited books, and to imprison any per- 
son found exercising the art of printing without author- 
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ity. By decree and statute, the Stationers’ Company 
enjoyed a monopoly which it exercised with despotic 
zeal. The Catholic Church was fighting for its existence 
as the state church of England and it imported the 
methods of the Inquisition. 

The notion was that by knowing where and when a 
printing press was operated and by providing for the 
licensing of books before they were printed, the attacks 
upon the Church and upon the heads of the state could 
be prevented. By organizing the stationers into a small 
compact company, which they thought could be readily 
policed, they attempted to stop the Protestant Reforma- 
tion. This fitted in admirably with the plans of the Sta- 
tioners Company, since it gave them a tight hold on 
the printing industry and kept the profits within a small 
group. 

Since no author could publish his writings except 
through members of the Stationers’ Company, they could 
control the price they paid and set up a monopoly with 
all of its trappings and indicia. The author could not set 
his own work in type, since the right to own type was 
limited to members. Accordingly, the members of the 
company were able to deal with authors as they wished. 
The author, it is true, owned the manuscript, but he 
could get only cold comfort from that. If he wished to 
communicate it to the public, he could do it only on the 
printer's terms. The property in literature was not in 
the writing but in the right to make copies, and the 
right to make copies belonged to the owner of the press. 
The right of ownership, not authorship, was respected. 
The Stationers established a register in which their 
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members could note their ownership of literary prop- 
erty (the first entry showing title to copy was dated 
1558) and by custom they respected each other's rights 
in what they bought from authors. They also registered 
under special license textbooks and religious works other 
than newly created original works. The forms of literary 
property were beginning to emerge but the profits and 
values inherent in it belonged to the printers, who were 
also publishers and retailers. It was not to be thought, 
however, that so lucrative a business as publishing and 
so important a movement as the Reformation could be 
stopped by monopoly. Secret presses sprang up. 

The Star Chamber Decree of 1637 refers to “a great 
part of the secret printing in corners” and made provi- 
sion to penalize “all printing in corners without license.” 
A like provision is found in the order of the Lords and 
Commons in June, 1643, where we find complaint that 
“others of sundry other professions, not freed of the 
Stationers Company, have taken upon them to set up 
sundry private Printing Presses in corners.” Books and 
pamphlets attacking the Church were imported from 
abroad, particularly from Holland. 

It is a significant fact that the limitation of presses 
and printing in England and the monopoly they enjoyed 
caused a physical deterioration in the type which they 
used and the paper on which they printed. The imported 
work was far superior in physical quality among other 
things. Bibles had long been a monopoly with the two 
universities of Oxford and Cambridge and the effect of 
the long monopoly was not only poorly cut type and 
bad paper, but typographical carelessness. We may find 
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many curious errors in the Bibles of the period. The 
printers in Charles I reign had issued an edition of the 
Bible in which the word “not” had been omitted from 
the Seventh Commandment and it had thus been made 
to order a positive instead of a negative injunction. In 
the Bible of 1653 the printers had permitted to pass 
uncorrected “Know ye not that the unrighteous shall 
inherit the kingdom of God.” 

The methods of monopoly for the benefit of the Sta- 
tioners and repression for the benefit of the Church and 
of the King were failing because the wit of men found 
methods of circumventing them. So the Star Chamber 
continued to emit repressive orders in 1556, 1585, 1623, 
and 1637. 

Many years later the Supreme Court of the United 
States was to say of the Stationers’ Company: “They 
were particularly ruthless and exercised the power of 
search, confiscation, and imprisonment without inter- 
ruption from Parliament.” (Holmes v. Hurst, 174 U. S. 
82, 86.) \ 

On July 11, 1637, the Star Chamber issued its most 
famous decree. It ordered: 


IMPRIMIS, That no person or persons whatsoeuer 
shall presume to print, or cause to bee printed, either 
in the parts beyond the Seas, or in this Realme, or 
other his Maiesties Dominions, any seditious, scis- 
maticall, or offensive Bookes or Pamphlets, to the 
scandall of Religion, or the Church, or the Govern- 
ment, or Governours of the Church or State, or Com- 
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monwealth, or of any Corporation, or particular per- 
son or persons whatsoeuer, 


Among other things it provided 


That no person or persons whatsoever, shall at any 
time print or cause to be imprinted, any Booke, or 
Pamphlet whatsoeuer, unlesse the same Booke or 
Pamphlet, and also all and euery the Titles, Epistles, 
Prefaces, Proems, Preambles, Introductions, thereunto 
annexed, or therewith imprinted, shall be first law- 
fully licensed and authorized onely by such person 
and persons as are hereafter expressed, and by no 
other, and shall be also first entered into the Registers 
Booke of the Company of Stationers; upon paine that 
every Printer offending therein, shall be forever here- 
after disabled to use or exercise the Art of Mysterie 
of Printing, and receive such further punishment, as 
by this Court or the high Commission Court respec- 
tively as the severall causes shall require, shall be 


thought fitting. 


Among its provisions was that all books were to have 
imprinted thereon the name and address of the pub- 
lisher and also the name of the author. This, however, 
was not in any recognition of any right in the author, 
it was rather a means of identification for punishment. 

Only twenty master printers were provided for and 
each of those was allowed only two presses. Four foun- 
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ders or casters of type were named and a limit was 
placed on the number of apprentices allowed to the 
master printers and master founders of type. Require- 
ment was made for the deposit of a copy of each book 
in the library of Oxford University. 

Then to make sure that no one other than the selected 
persons printed a book the decree provided: 


The court doth hereby declare their firme resolution, 
that if any person or persons, that is not allowed 
Printer, shall hereafter presume to set up any Presse 
for printing, or shall worke at any such Presse, or Set, 
or Compose any Letters to bee wrought by any such 
Presse; hee, or they so offending, shall from time to 
time, by the Order of this Court, bee set in the Pil- 
lorie, and whipt through the Citie of London, and 
suffer such other punishment, as this Court shall 
Order or think fit to inflict upon them, upon Com- 
plaint or proofe of such offence or offences, or shall 
be otherwise punished, as the Court of High Com- 
mission shall thinke fit, and is agreeable to their 
Commission. 


Although the principal object of the Star Chamber 
was the uprooting of heresy, a secondary object was to 
wipe out the attacks on royal authority and patrician 
privilege. It was thought that by making it unlawful to 
buy or keep type or presses that printing could be made 
too risky a business for the religious reformer, the liberal 
politician, or the local patriot. Severity of punishment 
on the one hand, and the hope of being allowed to par- 
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take in the monopolistic trust on the other hand, would, 
it was thought, compel all printers to refrain from pub- 
lishing any works except those that bore the imprimatur. 
This particular decree of the Star Chamber seems to 
have been modeled after a Spanish decree of 1550, 
which had been re-enforced by order of that notable foe 
of heresy, Philip II of Spain. It is true that the English 
law left out the penalties of burning alive or burying 
alive, but public whipping and the pillory were as much 
as the King’s men and the Church thought the inflamed 
temper of the people of England would stand. Instead 
of attempting to remove the causes of discontent, the 
advisers of Charles I thought to destroy criticism. Their 
decree of 1637 did not long stand, nor did they long live. 
For in 1641 the Long Parliament abolished the Court of 
Star Chamber and brought the head of Strafford to the 
block. In 1645 Archbishop Long was executed and in 
1649 King Charles himself was beheaded. But the Par- 
liament which did this was in some way equally a 
creature of the times, for after abolishing the Star Cham- 
ber it made its own order in January 1642 that 


It is ordered that the Master and the Wardens of the 
Company of Stationers shall be required to take 
especiall Order, that the Printers doe neither print, 
nor reprint any thing without the name and consent 
of the Author: And that if any Printer shall notwith- 
standing print or reprint any thing without the con- 
sent and name of the Author, that he shall then be 
proceeded against, as both Printer and Author there- 
of, and their names to be certified to this House. 
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Here again we find an early reference to the author and 
apparently an order which might help the author, since 
printers and the members of the Stationers’ Company 
were adjured to publish nothing without consent. This 
is really the first establishment of a right in the author 
by law. But the probabilities are that it was not for the 
sake of the author that the order was made, but rather, 
again, for the purposes of identifying him for punish- 
ment. 

Again in March of 1643, the Commons House of Par- 
liament made an order for the regulation of printing: 
That its Committee for Examinations “have power to 
appoint such persons as they thinke fit, to search in any 
house or place where there is iust cause of suspition, 
That Presses are kept and employed in the printing of 
scandalous and lying Pamphlets, and that they do de- 
mollish and take away such Presses and their mate- 
rials, .. . and that the Committee or any four of them 
have power to commit to prison any of the said Printers, 
or any other persons that do contrive, or publikely or 
privately vend, sell, or publish any Pamphlet scandalous 
to his Majesty or the proceedings of both or either 
Houses of Parliament.” 

In June, 1643, Parliament issued its most famous 
order on the subject. Again they confessed that their 
previous orders for suppressing abuses had failed and 
that their orders, notwithstanding the diligence of the 
Stationers’ Company to put them in full execution, had 
taken little or no effect. Its preamble provided: 
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WHEREAS divers good Orders have bin lately 
made by both Houses of Parliament, for suppressing 
the great late abuses and frequent disorders in Printing 
many, false forged, scandalous, seditious, libellous, 
and unlicensed Papers, Pamphlets, and Books to the 
great defamation of Religion and government. Which 
orders (notwithstanding the diligence of the Company 
of Stationers, to put them in full execution) have taken 
little or no effect. 


It then discussed conditions in the Stationers’ Com- 
pany and re-established the rights of the members in 
their copies saying: 


... And by reason that divers of the Stationers Com- 
pany and others being Delinquents (contrary to for- 
mer orders and the constant custome used among the 
said Company) have taken liberty to Print, Vend and 
publish, the most profitable vendible Copies of Books, 
belonging to the Company and other Stationers, espe- 
cially such Agents as are imployed in putting the said 
Orders in Execution, and that by way of revenge for 
giveing information against them to the Houses for 
their Delinquences in Printing, to the great prejudice 
of the said Company of Stationers and Agents, and to 
‘their discouragement in this publik service. 


And enacted: 


. . . And that no person or persons shall hereafter 
print, or cause to be reprinted any Book or Books, or 
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part of Book, or Books heretofore allowed of and 
granted to the said Company of Stationers for their 
relief and maintenance of their poore, without the 
licence or consent of the Master, Wardens and 
Assistants of the said Company; Nor any Book or 
Books lawfully licenced and entred in the Register of 
the said Company for any particular member thereof, 
without the licence and consent of the owner or 
owners thereof. 


Unfortunately for those who wish to repress and 
restrict but fortunately for the world and for authors, 
John Milton had been unhappily married. When his wife 
deserted him he answered the insult by writing The 
Doctrine and Discipline of Divorce; Restored to the 
good of both Sexes, from the Bondage of Canon Law, 
and other Mistakes. He \ater wrote a pamphlet entitled 
The Judgment of Martin Bucer concerning Divorce. 
The first pamphlet was published soon after the Ordi- 
nance of 1643 was issued, but without license and with- 
out registration. Complaint was made against Milton in 
a petition of the Stationers to the House of Commons 
and the matter came before that House and before the 
Lords in 1644, That proceeding brought forth the most 
eloquent defense of freedom of the press and of the 
right of men to write what they must, the famous Areo- 
pagitica; a Speech of John Milton's for the Liberty of 
Unlicensed Printing To the Parliament of England, 
which was published on November 25, 1644, and was 
issued unlicensed and unregistered. Although the Sta- 
tioners returned again to the charge, the effect of the 
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pamphlet was such that no punishment was visited upon 
Milton. Milton did approve that portion of the order 
“which preserves justly every mans Copy to himselfe.” 
It was such references as these from which there was 
to grow belief in the notion that there was a property 
at common law in literature. 

Milton was to make further publishing history, for his 
agreement with Samuel Simmons is one of the first 
agreements calling for the payment of copy money for 
an original work. The contract for the publication of 
Paradise Lost was executed on April 27, 1667, and con- 
tained provision for a down payment of £5 and £5 
more after the sale of the first edition of 1,300 copies 
and the further promise of two additional sums of £5 
after the sale of two more editions of the same size 
respectively. Frequently one hears the tale that Milton 
sold all of his rights for £5. Milton was paid the second 
£5 and in 1680 his widow transferred all her rights in 
the copyright for £8. Thus over the period of thirteen 
years the poem brought £18, although twenty had been 
stipulated. Actually, the publisher does not seem to have 
had too great a bargain, for the first printing took almost 
seven years to dispose of, although, in the meantime, 
the publisher had given it five new title pages in an 
endeavor to move the sales. Although the poem fetched 
only £18, the manuscript original of the indenture was 
subsequently sold for 100 guineas to a national museum 
to be preserved as a treasure. 

After the restoration of the Stuarts, King Charles I 
urged upon the House of Commons the passing of an 
act to control the press as necessary to the peace of the 
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kingdom, since the “exorbitant” liberty of the press had 
been “a great occasion of the late Rebellion, and the 
schisms in the church.” The act which was passed 
pursuant thereto has been called a marked advance in 
the recognition of the rights of authors but its preamble 
and provisions disclose that it was to serve the same 
despotic and tyrannical powers that were so brashly 
proclaimed by the Star Chamber. Its preamble discloses 
its parenthood. 


Whereas the well government and regulating of 
printers and printing presses is matter of public care 
and of great concernment, especially considering, 
that, by the general licentiousness of the late times, 
many evil-disposed persons have been encouraged to 
print and sell heretical, schismatical, blasphemous, 
seditious, and treasonable books, pamphlets, and 
papers, and still do continue such their unlawful and 
exorbitant practice to the high dishonor of Almighty 
God, the endangering the peace of these kingdoms, 
and raising a disaffection to his most excellent Majesty 
and his government; for prevention whereof, no surer 
means can be advised than by reducing and limiting 
the number of printing-presses, and by ordering and 
settling the said art of mystery of printing by act of 
Parliament, in manner as hereinafter is expressed. 


Under its terms it was required that at the beginning 
of every licensed book there be included a certificate of 
the licenser to the effect that the book contained 
nothing “contrary to the Christian faith or the doctrine 
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or discipline of the Church of England, or against the 
state and government of this realm, or contrary to 
good life or good manners, or otherwise, as the nature 
and subject of the work shall require.” But there was a 
clause which prohibited any persons from printing or 
importing, without the consent of the owner, any book 
which any person had the sole right to print. The 
owner might be construed to be the author but, since 
the author could obtain his rights only through registra- 
tion by a member of the Stationers’ Company, the 
stationers were the principal beneficiaries. One may 
spell out a property in the author which consisted in 
his right to withhold from the members of the Sta- 
tioners Company the right to sell his works. At best, 
since he could not print without assigning it to a mem- 
ber, it was a meager form of property. 

Decrees of the Star Chamber, which were promul- 
gated to enforce licensing, and the acts of Parliament 
were alike in one thing. They provided for the licensing 
of material prior to its publication. That licensing was 
evidenced by the gracious granting of the Imprimatur. 
Since more than one person frequently had to pass on a 
book, title pages were encumbered with the multipli- 
city of permissions. The Star Chamber Order of 1637 
provided: 


Item, That all Bookes concerning the common 
Lawes of this Realme shall be printed by the es- 
peciall allowance of the Lords chiefe Iustices, and 
the Lord chiefe Baron for the time being, or one or 
more of them, or by their appointment; And that all 
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Books of History, belonging to this State, and present 
times, or any other Booke of State affaires, shall be 
licensed by the principall Secretaries of State, or one 
of them, or by their appointment; And that all 
Bookes concerning Heraldry, Titles of Honour and 
Armes, or otherwise concerning the Office of Earle 
Marshall, shall be licenced by the Earle Marshall, or 
by his appointment; And further, that all other Books, 
whether of Diuinitie, Phisicke, Philosophie, Poetry, 
or whatsoeuer, shall be allowed by the Lord Arch- 
Bishop of Canterbury, or Bishop of London for the 
time being, or by their appointment, or the Chancel- 
lours, or Vice Chancellors of either of the Vniuersi- 
ties of this Realme for the time being. 

Alwayes prouided, that the Chancellour or Vice- 
Chancellour, of either of the Vniuersities, shall 
Licence only such Booke or Bookes that are to be 
Printed within the limits of the Vniuersities re- 
spectiuely, but not in London, or elsewhere, not 
medling either with Bookes of the common Law, or 
matters of State. 


The imprimatur survived and was found in America as 
late as 1719 in the Province of Massachusetts Bay. 
During the days of the licensing acts and orders, 
writing was a precarious trade.. The author was much 
more likely to have his ears cropped off than his purse 
filed. In the latter half of the seventeenth century 
there came the days of the great booksellers; men 
such as Thomas Guy who took over from Oxford Uni- 
versity the printing of Bibles and put them out in 
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large editions at popular prices, and whose fortune 
eventually founded Guy’s Hospital in London, or John 
Dunton, founder of the Athenian Mercury, the first 
number of which appeared on March 17, 1690, or 
Jacob Tonson, John Dryden’s publisher, with whom 
Dryden carried on a bitter feud over the low payment 
he received from time to time, and who acquired from 
Brabazon Aylmer a half interest in the original cove- 
nant of indenture and the copyright of Milton’s poem 
Paradise Lost. 

It was Tonson who proposed to his writer friends 
that he would give them a weekly feast provided that 
they gave him the refusal of all their productions. This 
generous proposal was accepted, and the cook’s name 
being Christopher, for brevity called Kit, and his sign 
being the Cat and Fiddle, they very merrily derived a 
quaint denomination from puss and her master, and 
from thence called themselves the Kit-Kat Club. The 
club became the leading meeting place for the wits and 
important figures in the political history of the state, 
as well as in the history of its literature. Each of its 
members was painted by Sir Godfrey Kneller, a famous 
artist of his day. The club was one of the most exciting 
institutions in London of its time and its members ex- 
ercised considerable authority. Tonson and the club 
were described in Faction Displayed (1705): 


I am the Touchstone of all modern wit; 
Without my stump, in vain you poets writ. 
Those only purchase everlasting fame 

That in my “Miscellany” plant their name. 
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I am the founder of your loved Kit-Kat, 

A Club that gave direction to the state. 

"Twas here we fist instructed all our youth 

To talk profane and laugh at sacred truth; 

We taught them how to toast and rhyme and bite, 
To sleep away the day, and drink away the night. 


Tonson not only was the first to make Paradise Lost 
popular, but some years later he traded under the sign 
of Shakspere’s Head and was the first bookseller to 
throw Shakespeare open to the reading public. In 1709 
Tonson produced Rowe's edition in octavo. “Bernard 
Lintot the elder, who about the same time republished 
Shakspere’s Poems, expresses himself in his advertise- 
ment as if Tonson’s speculation were an experiment not 
absolutely certain of success:—The writings of Mr. 
Shakspere are in so great esteem that several gentlemen 
have subscribed to a later edition of his Dramatic Works 
in six volumes, which makes me hope that this little 
book will not be unacceptable to the public. 

It was under these booksellers that the subscription 
plan of publishing books developed. Two editions would 
be issued, one at a high price for the nobility and the 
wealthy friends of the author, and one at a lesser price 
for others of the public who might care to subscribe. 
The subscription business flourished, and men like 
Dryden and Pope, who were among the popular authors 
of their day, made quite good sums. But the publishers 
would try as far as possible to buy the copyright out- 
right, and the large profit went to them. Ben Jonson 
protested against their methods of saving money by 


> >> 
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“buttering oer again, once in seven years,” antiquated 
pamphlets and issuing them as new. The system of 
patrons of literature who guaranteed the subscription 
series was distasteful and many were the complaints by 
authors. Later on Dr. Johnson was to write of it: “He 
that asks for subscriptions soon finds that he has 
enemies. All who do not encourage him defame him’; 
and then again: “Now learning is a trade; a man goes to 
a bookseller and gets what he can. We have done with 
patronage. In the infancy of learning we find some great 
men praised for it. This diffused it among others. When 
it becomes general an author leaves the great and 
applies to the multitude.” 

From the time of Shakespeare down to Johnson, the 
printers and publishers, an undifferentiated trade, were 
still the real owners of whatever literary property there 
was. By their methods of registration they were able to 
acquire whatever works they wanted by setting what- 
ever price they offered with few exceptions. They had 
even better methods at their command for the acquisi- 
tion of property. Writers were either gentlemen or 
inhabitants of what was to be Grub Street. The gentle- 
men writers, since the lot of the others was so lowly, 
scorned putting their works in print and distributed 
them in manuscript copies by hand. Gray, following this 
tradition, refused to take any payment for his Elegy. 
Edmund Gosse, in his Gray, wrote that the poet “had a 
Quixotic notion that it was beneath a gentleman to take 
money from a bookseller; a view in which Dodsley [a 
bookseller] warmly coincided.” This was meat and drink 


to the publishers, for they would obtain a copy of the 
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manuscript (as they did, incidentally, with the Elegy) 
and without a by your leave, print it, using either the 
name of the author or a fictitious name, as they chose, 
and since by registration they could acquire a monopoly, 
many a gentleman writer found himself in print against 
his will. 

George Wither in his The Scholler’s Purgatory (pub- 
lished about 1625), in a curious and lengthy dissertation 
on the character of dishonest or mere stationers, wrote 
“that he makes no scruple to put out the right author's 
name and insert another in the second edition of a booke 
... whether the author be willing, or no, he will publish 
it, and there shall be contrived on any alsoe according to 
his owne pleasure, ... For many of our moderne booke- 
sellers are but needlesse excrements, or rather vermine, 
... yea, since they take upon them to publish bookes 
contrived, altered and mangled at their own pleasures, 
without consent of the writers; and to change the name 
sometymes, both of booke and Author (after they have 
been ymprinted).” 

Sir Thomas Browne (1605-82) discovered that the 
Religio Medici had been published anonymously with- 
out his consent. In the preface to a later edition the 
author states that it was composed for private use, lent 
to friends, and transcribed until it became “a most de- 
praved copy, and then was surreptitiously printed.” 

Dryden, in his preface to The State of Innocence 
(1674), gives as his reason for printing it: “I was induced 
to it in my own defence, many hundred copies of it 
being dispersed abroad without my knowledge or con- 
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sent; and every one gathering new faults it became at 
length a libel against me.” 

Dryden was one of the first who protested against 
the differentiation between the gentlemen authors, so- 
called, and those who wrote for money. 

Already authors were seeking a professional relation- 
ship to their work and wanting it placed on a plane of 
property in themselves. In the preface to All for Love 
Dryden said, “We who write, if we want the talent, yet 
have the excuse that we do it for a poor subsistence: 
but what can be urged in their defence, who not hav- 
ing the vocation of poverty to scribble, out of mere 
wantonness take pains to make themselves ridiculous.” 
Dr. Johnson took the same view and wrote of his edition 
of Shakespeare, “I look upon this as I did upon the 
Dictionary; it is all work, and my inducement to it is not 
love or desire of fame, but the want of money, which is 
the only motive to writing that I know of.” 

For the non-gentleman writers, Grub Street, the 
Bohemia of its day, developed, and in it there lived the 
hack writers who doused themselves in gin and who 
alternated between the degradation of despair and the 
high time of their life when they were paid a guinea and 
could buy themselves fine raiment for the night and eat 
and drink on better than their accustomed slops and 
dress in better than their accustomed rags. The patron 
was their refuge. They hung out in the antechambers 
of the great and sought by fulsome praise and dedica- 
tion to win an extra guinea, a place at court, or a 
sinecure which would enable them to live. It was then 
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tion of the low-winded dedication composed in equal 
parts of servility and flattery. Every holiday, every anni- 
versary, was the occasion for the private laureate, which 
brought forth Swift’s “Directions for Making a Birthday 
Song,” in which he gave the poet appropriate advice. 


Thus your encomium, to be strong 

Must be applied directly wrong: 

A tyrant for his mercy praise, 

And crown a royal dunce with bays... 
And as he hears his wit and sense 

(To which he never made pretence) 

Set out in hyperbolic strains 

A guinea shall reward your pains. 

For patrons never pay so well 

As when they've scarcely learnt to spell. 


Not all patrons were ignorant, not all were vicious. 
There were learned men and wits among the patrons as 
well as among the men they patronized but, in general, 
the position of the writer under patronage was poor. 
He was a suppliant rather than a man honestly living 
off the fruits of his labors. He composed too much in the 
hopes of a precious nod and stood too little on his own 
feet. The bent knee is an uncomfortable position for 
writing. Not only poets, but political writers were 
obliged to seek patrons and found themselves with the 
turns of events on many sides of the same question. 
Their opinions went with their patron. They paid their 
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rent the hard way. After the Statute of Anne there would 
be a change. The recognition of the author's right would 
slowly give him a sense that what he was selling was 
property and that he was not the recipient of alms. 
There would still be a period of conflict with the book- 
seller replacing the patron; but, in the long run, the 
author would become a man of property. 

Oliver Goldsmith in his Enquiry into the Present State 
of Polite Learning in Europe (1759) said, “Thus the 
man who, under the patronage of the great, might have 
done honour to humanity, when only patronized by the 
bookseller become a thing a little superior to the fellow 
who works at the press.” For Purdon he wrote an 


epitaph: 


Here lies poor Ned Purdon, from misery freed, 
Who long was a bookseller's hack: 

He led such a damnable life in this world 
I don't think he’d wish to come back. 


He might have been writing the epitaph for an era. 
The licensing acts which were still in force toward the 
end of the seventeenth century expired in 1689 and the 
powers of the Stationers’ Company expired in 1694. 
The members of Stationers’ Hall, in the meantime, 
were acquiring the rights in “copy as it was called and 
were recognizing each other's rights more as a method 
of preventing destructive competition than anything 
else. The members of the Hall developed a custom or 
trade recognition of what was called the right of copy. 
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They claimed that this was a common-law right in per- 
petuity. With the expiration of the licensing act, some 
enterprising Scotsmen began the printing of books in 
Edinburgh and imported them into England. The Sta- 
tioners, believing that this was an infringement of their 
rights, petitioned Parliament for relief. They wanted a 
new act that would re-establish in them their rights in 
copy, which they believed they had acquired in per- 
petuity. Their petition of 1709 protesting against the 
infringement of what they deemed to be their copyright 


ran in part as follows: 


The liberty now set on foot of breaking through 
this ancient and reasonable usage is no way to be 
effectually restrained but by an act of Parliament. 
For by common law a bookseller can recover no more 
costs than he can prove damage, but it is impossible 
for him to prove the tenth, nay, perhaps the hun- 
dredth part of the damage he suffers, because a 
thousand counterfeit copies may be dispersed into as 
many different hands all over the kingdom, and he 
not be able to prove the sale of ten. Besides, the de- 
fendant is always a pauper and so the plaintiff must 
lose his costs of suit. (No man of substance has been 
known to offend in this particular nor will any ever 
appear in it.) Therefore, the only remedy by the 
common law is to confine a beggar to the rules of 
the King’s Bench or the Fleet, and there he will con- 
tinue the evil practice with impunity. We, therefore, 
pray that confiscation of counterfeit copies be one of 
the penalties to be inflicted on offenders. 
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In the meantime, sentiment in favor of the author had 
also come to a head. In 1709 a draft of a copyright law, 
said to have been written in part by Joseph Addison and 
in part by Jonathan Swift, was introduced and resulted 
in the act which became effective on April 10, 1710, 
known as the Statute of Anne. In that statute, for the 
first time, the author, as well as the proprietor, is men- 
tioned as among those granted protection. It is entitled 
“An Act for the Encouragement of Learning by vesting 
the copies of printed books in the authors or purchasers 
of such copies during the terms therein mentioned.” 
The preamble declares that “printers, booksellers, and 
other persons have of late frequently taken the liberty 
of printing, reprinting, and publishing, or causing to be 
printed, reprinted, and published, books and other writ- 
ings, without the consent of the authors or proprietors 
of such books and writings, to their very great detri- 
ment, and too often to the ruin of them and their 
families”; and that the object of the act is to prevent 
“such practices for the future, and for the encourage- 
ment of learned men to compose and write useful 
books.” 

This was the real turning point. Now all references 
to authors in the provisions of the previous licensing acts 
and orders of Parliament came to have significance. The 
notion that the author had always had a common-law 
right in his property found legal recognition. With that 
recognition came the realization by the writer that he 
had something which was his and which he could 
rightfully, as proprietor, sell. The right alone, of course, 
would have been useless, unless it could be gainfully 
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employed. Such employment was coming with the ex- 
tended markets. The separation into publishers and 
booksellers was about to take place. A market was de- 
veloping, not only for reprints and translations, but for 
original works. Pope, Dryden, and Dr. Johnson, among 
others, could command prices. Bargaining was entering 
into the market place of letters by men who traded on 
a more equal basis. The property in the author had been 
established by law. It did not mean that he had attained 
Nirvana, for he was still not in an equal position 
economically or in his power to trade. The booksellers 
were still united in their organizations and clubs. The 
author was still a peddler, but he was a peddler whose 
pack was increasing. We find him asserting himself 
against the trade which still sought to buy up the copy- 
rights for a flat sum and in perpetuity. 

The statute was to create a controversy as to whether 
or not the booksellers had been successful in obtaining 
a perpetuity in copyright by their purchase outright of 
the “copy.” It included in its provisions as to the term of 
copyright not only the new but old books, and provided 
that 


From the 10th of April, 1710, the author of any 
book already printed . . . shall have the sole right 
and liberty of printing such books for the term of 
twenty-one years to commence from the said 10th day 
of April and no longer, and that the author of any 
book not yet printed, and his assigns, shall have a 
similar right for fourteen years from first publication 
and no longer. 
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The statute contained a proviso for a renewal term of 
fourteen years in the author if then living. 

The booksellers immediately sought to disregard the 
expiration terms of the statute and endeavored to hold 
the valuable rights which they had been acquiring over 
centuries by outright purchase. They claimed that hav- 
ing acquired a common-law title in the property no 
statute could deprive them of it and that they continued 
to own in perpetuity the rights in copy for which they 
had paid a consideration. They sought by injunction to 
compel those other publishers, who were rushing into 
the public domain and seizing property, from enjoying 
the fruits. 

Some of the lower courts took the position that there 
had been a perpetual copyright at common law. In 1785 
an injunction was granted, which restrained the publi- 
cation of The Whole Duty of Man, first published in 
1657. In 1739 an injunction was granted by Lord Hard- 
wicke against the publication of Paradise Lost. The 
plaintiff was one of the Tonsons who had acquired title, 
which had been originally conveyed by Milton in 1667. 
But it was not until 1760 that the question of whether or 
not there was a perpetual common-law copyright was 
presented to the Court of King’s Bench. The subject 
matter was Addison’s Spectator, which had first been 
published in 1711. But someone with an ax to grind in- 
formed the court that the case was collusive and that 
the defendant was nominal only. The court refused to 
go on with the case. 

An action was brought to recover for the unlicensed 
publication of Thomson’s Seasons after the expiration of 
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the statutory period. This was the great case of Millar 
v. Taylor, decided in 1769, which later, under the name 
of Donaldson v. Beckett, came before the House of 
Lords. In that case opinions and arguments were made 
by the greatest lawyers of the day. Donaldson, by the 
way, is famous for having been the pioneer in selling 
cheap books. He struck out with the idea of publishing 
cheap reprints of popular works and extending his busi- 
ness by starting a bookshop in the Strand, London, a 
step which brought him into competition with the 
London publishers. He had originally been an Edin- 
burgh man. Johnson called him “a fellow who takes ad- 
vantage of the state of the law to injure his brethren 
... and supposing he did reduce the price of books, he 
is no better than Robin Hood, who robbed the rich in 
order to give to the poor.” 

Donaldson also left a large fortune to found a hospital 
in Edinburgh under the name of Donaldson’s Hospital. 

In Donaldson v. Beckett, the House of Lords decided 
that at common law an author of any books or literary 
composition had the sole right of first printing and pub- 
lishing the same for sale and that such right had been 
perpetual, but they further answered the questions be- 
fore them to the effect that by the Statute of Anne, the 
sole right of printing and publishing literary property 
in perpetuity had been taken away. It therefore appears 
that the Court held that although there had been a 
common-law copyright in perpetuity, it had been re- 
voked by the copyright act of Anne. It will be noted 
that the case had not been brought by an author but 
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by a publisher who claimed a perpetual right in an 
author’s work. 

Publishers, as monopolists, were not popular. The 
booksellers were believed to be trying to get a corner on 
literature. Milton, in the Areopagitica, many years be- 
fore, had written of the “old patentees and monopolizers 
in the trade of bookselling, men who do not labour in 
an honest profession to which learning is indetted.” 

Lord Camden, in moving the judgment of the House 
of Lords, said: “All our learning will be locked up in the 
hands of the Tonsons and the Lintons of the age, who 
will set what price upon it their avarice chooses to de- 
mand, till the public become as much their slaves as 
their own hackney compilers are.” But the booksellers, 
while the case was pending, relying upon their earlier 
victories holding copyright to be perpetual, had invested 
large fortunes in copyrights and they thereupon applied 
to Parliament for relief against the decision in Donald- 
son v. Beckett. They were unsuccessful, and from that 
decision on we must regard copyright as wholly a crea- 
ture of statute. 

This long battle commencing with the Statute of Anne 
was not without its repercussions in the United States. 
The reverberations of the struggle which had led up to 
the Statute of Anne continued. Donaldson v. Beckett 
was decided in 1774. The colonies had no separate copy- 
right statute. As Congress, under the Confederation, 
had no power to protect literary property, several gen- 
tlemen presented a memorial to that body petitioning 
them to recommend to the several states the enactment 
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of such a law. On May 2, 1783, on the reports of Mr. 
Williamson, Mr. Izard, and Mr. Madison, Congress 
passed a resolution which recommended to the several 
states that they secure to authors or publishers of any 
books not before printed the copyright of such books 
for a term of not less than fourteen years. 

Noah Webster was anxious to protect his Spelling 
Book. To secure copyright laws in the several states he 
began a series of journeys throughout the state capitals 
for the purpose of getting them to adopt such laws. In 
the autumn of 1782 he went to Philadelphia. On his 
way, he called on Gov. William Livingston at Trenton 
and inquired whether or not a copyright law could be 
obtained in New Jersey. In the following October he 
went to Hartford and petitioned the Legislature of 
Connecticut. In January, 1783, he again petitioned the 
Legislature of Connecticut and, in the same winter, 
went to Kingston in Ulster County, New York, where 
the legislature was in session, to present a petition. 
Through the influence of Gen. Philip Schuyler, in the 
same winter, New York adopted a copyright law and 
the Legislature of Massachusetts enacted a copyright 
law procured by the agency of the Rev. Timothy 
Dwight. In May, 1785, Webster undertook a journey to 
the middle and southern states. Largely as a result of 
his lobbying the following copyright acts were passed: 


Connecticut, 1783, January Session: An act for the 
encouragement of literature and genius; 

Massachusetts, 1783, March 17: An act for the pur- 
pose of securing to authors the exclusive right and 


The Concept of Literary Property 53 
benefit of publishing their literary productions for 


twenty-one years; 

Maryland, 1783, April 21: An act respecting literary 
property; 

New Jersey, 1783, May 27: An act for the promotion 
and encouragement of literature; 

New Hampshire, 1783, November 7: An act for the 
encouragement of literature and genius, and for 
securing to authors the exclusive right and benefit 
of publishing their literary productions for twenty 
years; 

Rhode Island, 1788, December Session: An act for 
the purpose of securing to authors the exclusive 
right and benefit of publishing their literary pro- 
ductions for twenty-one years: 

Pennsylvania, 1784, March 15: An act for the encour- 
agement and promotion of learning by vesting a 
right to the copies of printed books in the authors 
or purchasers of such copies during the time there- 
in mentioned; 

South Carolina, 1784, March 26: An act for the en- 
couragement of arts and sciences; 

Virginia, 1785, October: An act for securing to the 
authors of literary works an exclusive property 
therein for a limited time; 

North Carolina, 1785, November 19: An act for secur- 
ing literary property; 

Georgia, 1786, February 3: An act for the encourage- 
ment of literature and genius; 

New York, 1786, April 29: An act to promote liter- 


ature. 
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On the adoption of the Federal Constitution in 1789, 
provision was made for copyright: 


The Congress shall have power . . . To promote the 
Progress of Science and useful Arts, by securing for 
limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries. 
(Article I, Sec. 8) 


It will be noted that the right granted to Congress 
was to pass laws granting monopolies for a limited time. 
Pursuant to the constitutional provision, on May 31, 
1790, Congress passed the original copyright act, Laws 
of the First Congress, Second Session, Chapter 15. It 
was entitled “AN ACT for the encouragement of learn- 
ing by securing the copies of maps, charts and books, to 
the authors and proprietors of such copies, during the 
times therein mentioned.” The act provided for “a term 
of 14 years and if the author be living at the expiration 
of the term, an extension for a further term of 14 years, 
or if not, to his executors, administrators or assigns.” 

In 1954 the Supreme Court was to say of the law: 


“The copyright law, like the patent statutes, makes 
reward to the owner a secondary consideration.” 
United States v. Paramount Pictures, 334 U.S. 181, 
158, 92 L. ed 1260, 1292, 68 S. Ct. 915. However, 
it is “intended definitely to grant valuable, enforce- 
able rights to authors, publishers,” etc., without bur- 
densome requirements; “to afford greater encourage- 
ment to the production of literary (or artistic) works: 
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of lasting benefit to the world.” Washingtonian Pub. 
Co. v. Pearson, 306 U.S. 80, 86, 83 L. ed 470, 473, 
59 S. Ct. 397. 

The economic philosophy behind the clause em- 
powering Congress to grant patents and copyrights 
is the conviction that encouragement of individual 
effort by personal gain is the best way to advance 
public welfare through the talents of authors and in- 
ventors in “Science and useful Arts.” Sacrificial days 
devoted to such creative activities deserve rewards 
commensurate with the service rendered. 


Precisely the same question which had been fought 
out in England in the case of Donaldson v. Beckett as 
to perpetuity in common-law copyright arose in the 
United States. It was settled by the leading case of 
Wharton v. Peters in 1834. The same result was reached 
as had been reached in England. It was held that com- 
mon-law copyright in published works does not exist in 
the United States and that such copyright was wholly 
statutory. But, more important, it is to be noted that 
both of these cases assumed that a property right in 
literature had arisen under the common law through the 
practices of authors and booksellers, and that such copy- 
right had been confirmed by statute. There could no 
longer be a question of the existence of literary property 
as property. 

Between 1790 and 1956 some fifty public acts, relating 
wholly or in part to copyright in the United States, were 
passed, and there were also passed some nine private 
copyright acts. The original act, which provided only 
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for the copyright of maps, charts, and books, was sup- 
plemented by an act dated April 29, 1802, to extend the 
benefits to the arts of designing, engraving, and etching, 
historical and other prints. On February 8, 1831, it was 
extended to include musical compositions and the term 
was changed to a first term of twenty-eight years with 
a renewal term of fourteen years. 

On August 8, 1856, the rights of an author or pro- 
prietor of dramatic compositions were extended to in- 
clude the sole right to act, perform, or represent the 
same during the period of copyright. On March 8, 1865, 
the act was extended to include photographs and nega- 
tives thereof. 

At the 41st Congress, on July 8, 1870, the copyright 
acts then in force were revised, consolidated, and 
amended, and paintings, drawings, statuaries, and 
models or designs of works intended to be perfected as 
a work of the fine arts were included. 

On August 1, 1882, manufactures or designs for 
molded decorative articles, tiles, plaques, or articles of 
pottery or metal were added. 

On March 8, 1891, a general revision was again made. 
This was the act, which, for the first time, established 
the right of others than citizens or residents of the 
United States to obtain copyright. The Copyright Act 
was made to apply to citizens or subjects of a foreign 
state or nation which permits the citizens of the United 
States of America the benefit of copyright on substan- 
tially the same basis as to its own citizens, or when such 
foreign state or nation is a party to an international 
agreement which provides for reciprocity and by the 
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terms of which agreement the United States of America 
may become a party thereto. 

Previously, from the time of enactment of the original 
Copyright Act, only citizens or residents within the 
United States had been entitled to copyright. 

The first Copyright Act provided: 


Sec. 5 And be it further enacted, That nothing in 
this act shall be construed to extend to prohibit the 
importation or vending, reprinting or publishing 
within the United States, of any map, chart, book or 
books, written, printed, or published by any person 
not a citizen of the United States, in foreign parts or 
places without the jurisdiction of the United States. 


A similar provision was inserted in the revision of 
February 3, 1831 (Sec. 8), and in the act of July 8, 1870. 

It was the act of 1891 which made it possible for the 
United States to enter into treaties with other countries, 
giving citizens of the United States protection abroad 
and, by indirection, it enabled citizens of the United 
States to take advantage of copyright in all the countries 
signatory to the Berne Convention by copyrighting in 
one of them. It contained, however, the much-criticized 
manufacturing clause passed at the insistence of the 
trade unions. That clause provided that in the case of a 
book, photograph, chromo, or lithograph it should “be 
printed from type set within the limits of the United 
States, or from plates made therefrom, or from nega- 
tives, or drawings on stone made within the limits of the 
United States, or from transfers made therefrom.” This 
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clause effectively made it impossible for British authors 
to take copyright by mere publication abroad in like 
manner as we can and has remained a barrier to our 
joining international agreements. 

The next general codification was in the Copyright 
Act of 1909, which established the modern law now 
effective as recodified without substantial change on 
July 30, 1947. By that act the term of copyright was 
extended for an original period of twenty-eight years 
and a renewal period of twenty-eight years, which is 
presently the copyright term. 

Some forms of common-law copyright still survive, 
and there is literary property in material other than that 
which is protected by statute. Just as the invention of 
the printing press and the revival of learning brought 
about the gradual march toward the notion of property, 
so, as new forms of communication and expression by 
the techniques of our modern civilization are found, 
new problems of property arise. 

One thing is certain, there is an ever-increasing orbit 
of the field in which literary property exists and is 
protected. 


The Nature of Literary Property— 


Common Law 


Tue author, in the very act of creating, creates in 
himself a right of property in the work produced. Out 
of his labor comes a property from which he has the 
right to exclude others. 

In the famous case of Jeffreys v. Boosey, Erle, J., said: 


The origin of the property is in production. As to 
works of imagination and reasoning, if not of memory, 
the author may be said to create; and, in all depart- 
ments of mind, new books are the product of the labor, 
skill, and capital of the author. The subject of prop- 
erty is the order of words in the author's composition: 
not the words themselves, they being analogous to 
the elements of matter, which are not appropriated 
unless combined; nor the ideas expressed by those 
words, they existing in the mind alone, which is not 
capable of appropriation. The nature of the right of 
an author in his works is analogous to the rights of 
ownership in other personal property. 
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Literary property is similar to other property in this 
notion of exclusivity, for the essence of property is the 


right to enjoy it to the exclusion of others. The Supreme 
Court of New York has said: 


. ‘property rights,” as has often been pointed out, 
are rights which are recognized and protected by the 
courts by excluding others therefrom. 


Literary property does, however, differ from other 
forms of personal property in that it is intangible and 
incorporeal. The property is not in the printed matter 
or the page on which the production is embodied, nor 
is it in the means of communication to others. It is rather 
in the expression that property inheres. As Sir William 
Blackstone said: 


The identity of a literary composition, consists en- 
tirely in the sentiment and the language: the same 
conceptions, clothed in the same words, must neces- 
sarily be the same composition; and whatever method 
be taken of exhibiting that composition to the ear or 
the eye of another, by recital, by writing, or by print- 
ing, in any number of copies, or at any period of time, 
it is always the identical work of the author which is 
so exhibited; and no man (it hath been thought) can 
have a right to exhibit it, especially for profit, without 
the author's consent. 


The property itself is incorporeal and intangible, 
but fixed nevertheless in the form and content which 
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the author has selected for expression. The words, 
phrases, basic ideas, characters, situations, and incidents 
may all have had prior existence and be common to 
others. When an author makes his own arrangement of 
them, then they become vested with a special right of 
property, so that he may thereafter claim his work to 
the exclusion of others. This notion of exclusivity is 
incorporated in the Constitution, which grants to Con- 
gress the right to pass laws giving authors the exclusive 
right to their writings. At the moment of creation the 
property inheres, and from that moment on the dominion 
over the work lies with the author. He may determine 
when, where, and to whom it shall be divulged and by 
what means of communication it is to be conveyed. 

This right will remain with the author until he per- 
forms some act by which the law will deem that he has 
waived his exclusive right, or it may remain in him as 
an exclusive right for a limited term, if he chooses to 
take advantage of statutory copyright. 

It is publication without a claim of statutory copy- 
right, or some other form of dedication to the public, 
which will divest the author of his right. 

The property exists not in the paper or other physical 
embodiment, but in the expression. The making of 
copies will not in and of itself divest the author of his 
right. It is only when he distributes the copies to the 
public that his right is lost. There may be a restricted 
publication which does not indicate an intention to 
dedicate the work to the public. So, for instance, if a 
teacher distributes notes to a class, but with the under- 
standing that the students will not make or give copies 
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thereof and that the notes will be used solely for the 
purposes of the classroom, that is not a dedication to 
the public generally. 

What constitutes general publication is a question 
that has given the courts much concern. The Supreme 
Court has adopted as its own the following criterion for 
determining the matter: “It is a fundamental rule that 
to constitute publication there must be such a dissemina- 
tion of the work of art itself among the public as to 
justify the belief that it took place with the intention of 
rendering such work common property.” 

The publication, to be effective as a dedication, must 
be a general publication. A limited publication which 
communicates the contents of a manuscript to a definite 
group and for a limited purpose, and without the right 
of diffusion, reproduction, distribution, or sale, is con- 
sidered a “limited publication,” which does not result 
in loss of the author's common-law right to his manu- 
script. 

An early American case contains a very clear state- 
ment of the conditions which render a publication lim- 
ited in nature: 

“The distinction between a public circulation of 
written copies, and a restricted or private communica- 
tion of their contents, was, for some purposes, recog- 
nized before the use of printing. .. . But, except under 
special and unusual circumstances, an author who then 
parted with a manuscript copy gave to it the most 
public circulation of which it was capable. Now, the 
parting by an author with manuscript copies of his un- 
printed composition is ordinarily regarded as an act of 
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mere private circulation. .. . Printed copies also may be 
circulated privately. Their circulation is thus private 
when they are delivered to a few ascertained persons 
only, who receive them under conditions expressly or 
impliedly precluding any ulterior diffusion of the knowl- 
edge of their contents. Such a case occurs when a small 
first edition of a book, printed with a notice on the title 
page that it is for private circulation, is gratuitously 
distributed by the author among particular persons.” 

One of the older authorities on the law of property in 
intellectual production has summed up the rights of the 
author of an unpublished book in this manner: 

“He has a right to exclude all persons from its enjoy- 
ment; and, when he chooses to do so, any use of the 
property without his consent is a violation of his rights. 
He may admit one or more persons to its use, to the ex- 
clusion of all others; and, in doing so, he may restrict 
the uses which shall be made of it. He may give a copy 
of his manuscript to another person, without parting 
with his literary property in it. He may circulate copies 
among his friends, for their own personal enjoyment, 
without giving them or others the right to publish such 
copies.” 

From this it is evident that, in determining whether 
a publication is general or special, the test is whether 
there is or is not such a surrender as permits the abso- 
lute and unqualified enjoyment of the subject matter 
by the public or the members thereof to whom it may 
be committed. 

The law on this subject has been epitomized as 
follows: 
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“A general publication consists in such a disclosure, 
communication, circulation, exhibition, or distribution 
of the subject of copyright, tendered or given to one or 
more members of the general public, as implies an aban- 
donment of the right of copyright or its dedication to 
the public. Prior to such publication, a person entitled 
to copyright may restrict the use of enjoyment of such 
subject to definitely selected individuals or a limited, 
ascertained class, or he may expressly or by implication 
confine the enjoyment of such subject to some occasion 
or definite purpose. A publication under such restric- 
tions is a limited publication, and no rights inconsistent 
with or adverse to such restrictions are surrendered. 
Restrictions imposed upon the use prior to publication 
protect the copyright. Such restrictions imposed after 
publication cannot affect the public rights acquired by 
reason of the fact of publication.” 

So, also, if one writes a letter the property in the 
paper and envelope pass to the recipient, but the prop- 
erty in the writing belongs to the sender. The world 
claims for its own the words in the dictionary, character- 
istics of men, the history of man, geographical places, 
and all the wealth of incident and plot and things past 
which are the common heritage. The ideas which men 
have thought, even though recorded, are free. The en- 
gineer discovering a new formula for the building of 
bridges, the surgeon finding a new technique for opera- 
tion, the mathematician finding a new concretion for 
abstraction, cannot claim their ideas as theirs to the 
exclusion of other persons. All are free to use them, but 
the synthesis in words which the author creates is prop- 
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erty. In that, and only that, can he claim exclusivity. He 
has no property in the idea itself. He has none in common 
characters. He has none in historic events or persons. 
His property is confined to his creation, which lies in the 
selection of the word, its combination with others, and 
the expression which he thereby achieves. Everything 
else lies in what is known as the “public domain,” from 
which all may take. When an author has by his labor 
produced such a new work he may claim it for his own 
solely by virtue of his toil. The labor need not be of 
a literary nature. It may lack artistic result. If original 
toil results in a writing the author may claim it for his 
own. So, for instance, if a man should walk through 
the streets of a city and note the name of everyone of its 
inhabitants and record it, he would acquire material of 
which he would be the owner. The compiler of a street 
directory has literary property therein. Literary style 
has no bearing on whether or not he has created 
property. 

An interesting case was one in which Mary Baker 
Eddy’s executors sued to restrain an auctioneer of manu- 
scripts from publishing for advertising purposes certain 
autographed letters written by Mrs. Eddy. They were 
written in her own hand “during one of the most inter- 
esting periods of her career, that is, just after the publi- 
cation of her Science and Health, with Key to the 
Scriptures.” The answer to the suit set forth that the 
letters had no attribute of literature. The court said: 
“No sound distinction in this regard can be made be- 
tween that which has literary merit and that which is 
without it. Such a distinction could not be drawn with 
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any certainty. While extremes might be discovered, 
compositions near the dividing line would be subject to 
no fixed criterion at any given moment, and scarcely 
anything is more fluctuating than the literary taste of 
the general public. Even those counted as experts in 
literature differ widely in opinion both in the same and 
in successive generations as to the relative merits of 
different authors. The basic principle on which the 
right of the author is sustained, even as to writings con- 
fessedly literature, is not their literary quality, but the 
fact that they are the product of labor.” 

Even gibberish may have property inherent in it. 
Some of the writings of Gertrude Stein may be incom- 
prehensible, but to the law they are comprehensible 
enough to be property. Judge Learned Hand said: 


Suppose someone devised a set of words or symbols 
to form a new abstract speech, with inflections, but 
as yet with no meaning, a kind of blank Esperanto. 
... Mathematics has its symbols, indeed a language of 
its own, Peanese, understood by only a few people in 
the world. Suppose a mathematician were to devise 
a new set of compressed and more abstract symbols, 
and left them for some conventional meaning to be 
filled inpeey 

Not all words communicate ideas; some are mere 
spontaneous ejaculations. Some are used for their 
sound alone, like nursery jingles, or the rhymes of 
children in their play. Might not someone, with a gift 
for catching syllables, devise others? There has of late 
been prose written avowedly senseless but designed 
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by its sound alone to produce an emotion. Conceivably 
there may arise a poet who strings together words 
without rational sequence—perhaps even coined syl- 
lables—through whose beauty, cadence, meter, and 
rhyme he may seek to make poetry. Music is not nor- 
mally a representative art, yet it is a ‘writing.’ There 
are meaningless rhymes—e.g., ‘Barbara Celarent, 
which boys use in their logic, or to remember their 
paradigms or the rules of grammar... . 

I can see no reason why words should not be 
(writings ) because they communicate nothing. They 
may have their uses for all that, aesthetic or practical, 
and they may be the production of high ingenuity, or 
even genius. 


Alfred Korzybski claimed copyright of a model or 
relief diagram which he said illustrated and formulated 
certain scientific information, ie., illustrated thought 
processes. Regarding this, Judge Augustus N. Hand said: 


It may be reasonably contended that complainant's 
system of symbols, though unaccompanied by any 
explanation, resembles a table of logarithms, or the 
text of a book in the language of a savage tribe, known 
only to the author. It can hardly be doubted that 
such matters may be copyrighted, even without any 
accompanying explanation or comment. Certainly 


both would be books. 


This property prior to publication is known as 
common-law copyright. An interesting case which well 
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illustrates the point that such common-law copyright 
cannot be divested by indirection arose out of the 
publication of a story written by Samuel L. Clemens in 
1876, under his pen name of Mark Twain, which was 
entitled A Murder, a Mystery and a Marriage. In the 
year of its writing he offered the manuscript to William 
Dean Howells, editor of the Atlantic Monthly, for publi- 
cation. Twain had in mind an unusual publication. He 
proposed that other writers of the period, such as Bret 
Harte and Howells himself, be enlisted, each to write 
his own final chapter of the work; so for the mystery 
set up in the first few chapters each author would produce 
his own ending as an addition to Twain's. For one reason 
or another, including the reluctance of famous writers 
to dance to Twain’s music, the scheme came to nothing. 
When Mark Twain died in 1910, the manuscript was 
not found among his effects and had never been pub- 
lished anywhere by anyone. In 1945, Lew D. Feldman 
bought the original manuscript at an auction sale in 
New York City. It had been in the possession, during his 
life, of Dr. James Brentano Clemens, who was no kin of 
Mark Twain. How Dr. Clemens came to have the writ- 
ing is not known. Mr. Feldman sought permission from 
Mark Twain’s trustees to publish the work, but the 
permission was refused. He then went ahead with the 
publication, and suit was brought to restrain him. The 
court found that the circumstances under which the 
manuscript left the possession of the author, without 
intention on his part that it be published, were such 
that Mr. Feldman could not have bought publication 
rights. It said that the common-law copyright or right of 
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first publication is a right different from that of owner- 
ship of the physical paper. 

Decision with regard to whether or not publication 
was intended by the author is technical, for each deci- 
sion will stand on its own fact. Hovsep Pushman enjoyed 
an international reputation as an artist for his execution 
of still-life subjects in color. In 1930 he completed a 
painting entitled, “When Autumn is Here,” and turned 
it over to Grand Central Art Galleries for sale. It did 
not appear that he had made any reservation with 
regard to reproduction rights. But Pushman never ex- 
pressly authorized the gallery to sell the rights to repro- 
duce, nor did he forbid it. A purchaser through the 
gallery sold reproduction rights to the New York 
Graphic Society, Inc. The court held that the common- 
law copyright which was involved is sometimes called 
the right of first publication, and that there is no ques- 
tion but that it is a different and independent right from 
the usual right of ownership of an article of personal 
property. It quoted Lord Mansfield as saying it is “a 
property in notion, and has no corporeal tangible sub- 
stance. It held that while it is true that there was 
under the common law a right to sell the corporeal 
embodiment of an author's work while reserving the 
right to reproduce, nevertheless an unrestricted sale of 
the physical embodiment would carry with it the right 
to reproduce. The distinction should here be noted that 
in the Mark Twain case there was no proof that Twain 
himself had parted with the manuscript in any unre- 
stricted fashion. | 
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In neither case was any significance given to Section 
27 of the Copyright Law, which provides in part: 


Src. 27. Copyright Distinct from Property in Object 
Copyrighted; Effect of Sale of Object, and of Assign- 
ment of Copyright.—The copyright is distinct from 
the property in the material object copyrighted, and 
the sale or conveyance, by gift or otherwise, of the 
material object shall not of itself constitute a transfer 


of the copyright, .... 


Of course, this section applies only to statutory copy- 
right and material copyrighted under it. It has, however, 
some bearing by way of reasoning on the subject, since 
it points the distinction between conception and em- 
bodiment. 

A case which illustrates an abandonment of common- 
law rights and dedication to the public arose out of the 
publication by Aaron Hirsch of a story published by him 
in a newspaper, of which he was the founder, publisher, 
and editor. The paper enjoyed second-class mailing 
privilege, which imports regular issue at stated intervals 
and a publication for dissemination of information of a 
public character or devotion to literature. Mr. Hirsch’s 
administrator brought action when Twentieth Century- 
Fox Film Corp. used the story. He contended that there 
was no dedication, urging that the paper as such went 
to only a limited public and therefore there was a limited 
public use, relying upon a case in which the court had 
said: 
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There must be found an intent to abandon or the 
property is not lost; and while, of course, as in other 
cases, intent may be inferred when the facts are 
shown, yet the facts must be adequate to support the 
finding. 


The court held that the admitted facts demonstrated an 
unqualified act of publication by printing and offering 
for sale; that there could be no question of the intent 
under the facts adduced. 

The production of a play is not such publication as 
takes the work out of common-law copyright. The lead- 
ing case on this subject in this country is Palmer v. 
DeWitt, decided in New York in 1872. The drama there 
involved was called Play. It had been presented on the 
stage in London and in the City of New York. An 
injunction was sought against a distribution of books of 
the play, printed by one who had obtained no license 
from the author. The court held the permission to act a 
play at a public theatre does not amount to an abandon- 
ment by the author of his title to it, or a dedication of it 
to the public, and that therefore the printing and selling 
of copies was a violation of the author’s rights and of 
his assignee’s as the sole proprietor of the right to print 
and publish the work within the United States. Lectures 
and plays, the court said, “are not, by their public 
delivery or performance, in the presence of all who 
choose to attend, so dedicated to the public that they 
can be printed and published without the author's per- 
mission. It does not give to the hearer any title to the 
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manuscript or a copy of it, or a right to the use of a 
copy. The manuscript and the right of the author therein 
are still within the protection of the law, the same as 
if they had never been communicated to the public 
in any form.” 

Under our Copyright Statute provision is now made 
for a form of copyright in works not reproduced for sale. 
Section 12 provides in part: 


Works Not Reproduced for Sale-—Copyright may 
also be had of the works of an author, of which copies 
are not reproduced for sale, by the deposit, with claim 
of copyright, of one complete copy of such work if 
it be a lecture or similar production or a dramatic, 
musical, or a dramatico-musical composition; .. . 


It will be noted that the right to obtain such copyright 
is restricted to dramatic, musical, or dramatico-musical 
composition. Books are not given this protection, but 
motion pictures are. Such copyright, however, may not 
be an unmixed blessing, for it has now been held that 
if one takes advantage of this section one loses the 
perpetual right which inheres in a common-law copy- 
right. It is only statutory copyright which has a limited 
term. The common-law copyright discussed herein is a 
right in perpetuity just as much as such rights exist in 
tangible personal property. A right in a watch lasts as 
long as the watch. A right in a statue lasts as long as 
does the marble or bronze. But the right in literary 
property lasts forever, or until one takes advantage of 
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statutory copyright, at which point the statutory term 
of years affixes. 

The limitation to the statutory period of copyright 
for works deposited under Section 12 was decided in 
a criminal case involving Groucho Marx and Chico 
Marx. They were convicted of infringing and aiding 
and abetting the infringement of a copyrighted dramatic 
composition. It appeared that two brothers, Garrett and 
Carroll Graham, had submitted a radio script entitled 
“The Hollywood Adventures of Mr. Dibble and Mr. 
Dabble” to an agent. The agent sent a copy to Groucho 
Marx, who expressed an interest in the script. Thereafter 
the Graham brothers had a conference in Hollywood 
with the Marxes, who were informed at that time that 
the script had been copyrighted. A year later the Marx 
brothers made arrangements for a broadcast, and in 
1936 they did broadcast a lengthy program, which in- 
cluded in somewhat altered but plainly recognizable 
form the Graham material. The Marx brothers testified 
that they had forgotten the Graham composition, and 
that if it was pirated it was by accident and not design. 
Among their defenses was the contention that Section 
12 of the Copyright Law was unconstitutional, since 
Congress had power only to grant copyright for a 
limited time, and that since Congress had failed to 
provide for the term of copyrights secured under this 
section it had exceeded constitutional authority. 

The court held that the time of twenty-eight years 
expressed in the statute applied to copyright under this 
section as much as to published copyright. Although 
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works not reproduced for sale are generally regarded as 
unpublished, the court held that the date of deposit of 
copies in the Register’s office was sufficient as the date 
on which to commence the running of the statutory 
term, thus destroying the common-law copyright in per- 
petuity in such works. 

One may contrast what happens when one files under 
this section with the result that was reached in the 
case of Mark Twain’s A Murder, a Mystery and a 
Marriage. 

When Eugene O'Neill wrote his earliest works he 
registered them for copyright under Section 11(12). 
They included A Wife for a Life, Abortion, The Movie 
Man, and The Sniper, which were copyrighted, respec- 
tively, on August 15, 1913; May 19, 1914; July 1, 1914; 
and March 13, 1915. Copyright on all of these works 
had expired by 1943. These plays were never produced 
or published with O’Neill’s permission, principally be- 
cause he thought them unworthy of publication. The 
plays were not lost, but rather they were suppressed 
by him as the works of his youth. He thought so little 
of them that he did not even renew the copyright. 
Perhaps he thought that the copyright under this section 
was merely for registration and did not impair his 
common-law perpetual copyright. The apparent flaw in | 
the copyright was discovered. A publishing house 
named New Fathoms Press, Ltd., in New York, procured 
copies and had Lawrence Gellert write an introduction. 
They published the plays under the title “Lost Plays of 
Eugene ONeill,” and advertised them blatantly as: 
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The dean of American playwright’s very first play. 
Also four other of O’Neill’s earliest plays, all believed 
destroyed 40 years ago. A rare collector's item. Never 


before published. 
In his preface Mr. Gellert said of the book: 


. . the uncovering of this important group of 
O’Neill’s ‘firsts’ is an outstanding publishing event. 


Unfortunately for Mr. O’Neill, who did not agree with 
this conclusion, he thought there was nothing he could 
do to stop publication. Reviewers were outraged and 
laid his failure to defend himself to his poor health at 
the time, but nothing was done. O’Neill had to grin and 
bear the unauthorized publication. 

In the Mark Twain situation, since there was no 
proof that the works had ever left the author's hands 
with the intention that anyone could reproduce them, 
the work was protected against unauthorized publica- 
tion. 

The situation created both as to the shortening of 
the time of protection and the very right to have 
exclusive control is such as to raise a grave doubt as 
to whether plays and other material not reproduced 
for sale should be deposited under the Copyright Act. 
Since literary property is the exclusive and monopolistic 
property of the author at common law, he may lose as 
well as gain through statutory copyright. Circumstances 
in each case will of course determine. 
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common law may be disposed of by gift or assignment, 
and on the death of the author will pass by his will, or 
in case of intestacy, to those entitled to take under the 
law. Special questions may arise, as in the case of letters 
or other material which have historic value, after the 
death of the author, in view of the fact that common- 
law literary property has perpetual existence, and there- 
fore permission must be obtained from those who 
qualify as assignees, executors, administrators, benefici- 
aries, or descendants. This may mean a search for an 
innumerable class of people, and raises special difficul- 
ties for the historian or biographer. 


Statutory Copyright 


Pursuant to the constitutional provision which gave to 
Congress the right to secure to authors for limited times 
the exclusive right to their respective writings, Congress 
has passed an act, United States Code—Title 17, 
entitled “Copyrights,” which confers upon any person 
who complies with the provisions of the Title the exclu- 
sive right: 


a. To print, reprint, publish, copy, and vend the 
copyrighted work; 

b. To translate the copyrighted work into other 
languages or dialects, or make any other version there- 
of, if it be a literary work; to dramatize it if it be a 
nondramatic work; to convert it into a novel or other 
nondramatic work if it be a drama; to arrange or 
adapt it if it be a musical work; to complete, execute, 
and finish it if it be a model or design for a work 
of art; 

c. To deliver, authorize the delivery of, read, or 
present the copyrighted work in public for profit if 
it be a lecture, sermon, address, or similar production, 
or other transcription or record thereof by or from 
which, in whole or in part, it may in any manner or 
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produced, or reproduced; and to play or perform it in 
public for profit, and to exhibit, represent, produce, or 
reproduce it in any manner or by any method what- 
soever. 

d. To perform or represent the copyrighted work 
publicly if it be a drama or, if it be a dramatic work 
and not reproduced in copies for sale, to vend any 
manuscript or any record whatsoever thereof; to make 
or to procure the making of any transcription or 
record thereof by or from which, in whole or in part, 
it may in any manner or by any method be exhibited, 
performed, represented, produced, or reproduced; 
and to exhibit, perform, represent, produce, or repro- 
duce it in any manner or by any method whatsoever; 
and 

e. To perform the copyrighted work publicly for 


profit if it be a musical composition; .. . 


Who May Secure Copyright 


The words “any person” as used in the Copyright Act 
are further described in Section 9 to include: 


a. The author or proprietor of any work made the 
subject of copyright by this title, or his executors, 
administrators, or assigns. | 

b. Alien authors or proprietors domiciled within 
the United States at the time of the first publication 
of the work. 

c. Aliens who are citizens or subjects of a foreign 
state or nation which by treaty, convention, or agree- 
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ment of law gives to citizens of the United States the 
benefit of copyright on substantially the same basis 
as its own citizens. 

d. Aliens who are citizens or subjects of a country 
which is a party to an international agreement which 
provides for reciprocity in the granting of copyright, 
by the terms of which agreement the United States 
may at its pleasure become a party thereto. 


The existence of the reciprocal conditions between 
the United States and any other nation is determined 
by the President of the United States by proclamations 
made by him from time to time. A consideration of the 
reciprocal conditions is herein discussed under inter- 
national copyright. 


e. Foreign authors, not citizens or subjects of any 
foreign state or nation, present a separate problem. 
This question was adjudicated in connection with 
Adolph Hitler’s book Mein Kampf. 


Hitler, who had a mystic concept of himself as a 
German, although he was Austrian born, had described 
himself as a Staatenloser Deutscher in his application 
for registration of the first volume of Mein Kampf. The 
application for the second volume described him as a 
citizen of Austria. For various reasons Hitler had been 
willing to have only bowdlerized versions of Mein 
Kampf translated, so that in each country where he 
permitted translation such a version was produced. 
Stackpole Sons, Inc., published the first complete trans- 
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lation in English. The American owners of a version 
entitled My Battle, Houghton Mifflin Company, sued, 
claiming infringement. The defense was set up that 
since Hitler did not qualify under the copyright statute 
his work was not protected. The circuit court of Appeals 
held that authors who are not citizens or subjects of any 
country come within the privilege granted to all authors 
under Section 8(9) of the act. Among other things 
the court said: 


Any other result than this would be unfortunate, 
for it would mean that stateless aliens cannot be 
secure in even their literary property. True, the 
problem of statelessness has only become acute of 
late years, but it promises to become increasingly 
more difficult as time goes on. The rule contended 
for by the defendants would mean that the United 
States, contrary to its general policy and tradition, is 
putting another obstacle in the way of survival of 
homeless refugees, of whom many have been students 
and scholars and writers. 


The court thereby created a class of aliens outside 
of the statute who are entitled to the protection of the 
Copyright Law. 

The word “author” has generally been given a broad 
construction. Originally, and in terms of the Constitu- 
tion, it probably meant one who produced literary 
writings. Congress and the courts have since included 
all forms of writing, printing, engraving, etching, photog- 
raphy, mapmaking, sculpture, etc. In keeping with the 
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original notion of an author, protection was at first 
denied to the writer of advertising matter. In the 
modern view such a writer is an author and advertising 
comes within the protection of the statute. 

The word “author” by the terms of the copyright 
statute includes an employer in the case of works made 
for hire. Therefore, a motion-picture company hiring an 
author at a weekly salary to write for it might become 
the author for statutory purposes of procuring copyright 
in its own name. 

The right of ghost writers to be called authors is in 
some doubt. In an English case, where a ghost wrote a 
celebrity's book and the form of expression was his, it 
was held that the ghost was the sole author and entitled 
to the copyright. In the case of a collaboration, either 
or both the principal and the ghost might be entitled to 
copyright. 

A New York decision has cast some doubt upon the 
legal morality, and therefore the validity, of ghost- 
writing contracts. 

It was alleged in an action against Milton Berle that 
he had requested Anita Roddy-Eden to write a serious 
novel to be published under Milton Berle’s name as 
sole author. Thereafter he breached the contract, and 
Roddy-Eden sued for damages. The court said that the 
contract obviously was a scheme concocted and devised 
deliberately to foist a fraud on the public, and since no 
contract could arise out of an immoral or unlawful 
consideration, the contract was unenforceable and void. 
This, of course, goes counter to the accepted practice, 


so widely diffused, of ghost writing. 
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Frederick Spencer Oliver wrote a book which he 
claimed to have been dictated to him by a deceased 
person’s spirit and described himself as the “aman- 
nuensis” to whom it was dictated by Phylos the Tibetan, 
a spirit. The court held that since he wished to impress 
on the purchasers of the book that he, a mortal being, 
was not the author, he could not change his position 
for the purposes of benefiting by the law and claim 
that he was the author. : 


What Is Entitled to Copyright 
The Copyright Act lists what may be copyrighted 


and within the classifications of the act: 


A. Books have been defined by the Supreme Court 
as follows, “It is the intellectual production of the 
author which the copyright protects and not the 
particular form which such production ultimately 
takes, and the word ‘book’ as used in the statute is 
is not to be understood in its technical sense of a 
bound volume, but any species of publication which 
the author selects to embody his literary product.” 

B. A poem or song without music is a book within 
the law. Scenarios, stories, or synopses of motion 
pictures are classified as books. A literary composition 
explaining a game or other text matter of original 
character thereto is described as a book. Any original 
writing, describing an idea, system, plan, or method, 


if it is published as a book. 
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Generally, works of fiction and nonfiction, poems, 
compilations, directories, catalogues, information in 
tabular form and similar text matter, published as books, 
pamphlets, leaflets, cards, single pages, and the like, are 
included within “books.” 


C. Periodicals include works such as newspapers, 
magazines, reviews, bulletins, and serial publications 
which appear at intervals of less than a year. A peri- 
odical has been described by the courts as: “a publica- 
tion appearing at stated intervals, each number of 

_ which contains a variety of original articles by dif- 
ferent authors’; and “books are not turned into peri- 
odicals by number and sequence where each volume 
is complete in itself and betrays no inward need of 
more—though further adventures may be promised 
at the end.” 

D. Within the classification of lectures or similar 
productions are included lectures, sermons, addresses, 
monologues, recording scripts, and scripts for tele- 
vision and radio programs. These may be either 
published or unpublished. When published they may 
be copyrighted as books and registration secured for 
them. 

E. Under drama or dramatic works are included 
works dramatic in character, such as plays, dramatic 
scripts designed for radio or television broadcasts, 
pantomimes, ballets, musical comedies, and operas. 
Dialogue, it has been held, is not necessary. Justice 
Holmes said: 
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Action can tell a story, display all the most vivid 
relations between men, and depict every kind of 
human emotion without the aid of a word... . It 
would be impossible to deny the title of drama to 
pantomime as played by masters of the art. 


F, Under musical compositions there are included 
all musical compositions, with or without words, as 
well as new versions of musical compositions, such 
as adaptations, arrangements, and editings, but such 
editings should be of a substantial enough class so 
that it may be characterized as the writing of an 
author. 

G. Compilations or abridgments, adaptations, ar- 
rangements, dramatizations, translations, or other 
versions of works in the public domain or of copy- 
righted works when produced with the consent of the 
proprietor of the copyright in such works, or works 
republished with new matter, are new works subject 


to copyright. 


In applying for copyright a mere error in classification 


does not invalidate a copyright properly obtained with 


notice. The classifications are somewhat arbitrary. There 
might be confusion between dramatical musical works 


and musical compositions with words. Such a confusion 


in 
co 


application for copyright would not invalidate the 
pyright. 
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What Is Not Entitled to Copyright 


No copyright subsists in: 


A. Any publication of the United States Govern- 
ment, or any reprint thereof, in whole or in part. An 
exception is provided for certain publications, made 
by the Postmaster General on behalf of the United 
States (Sec. 1, 39 U.S.C. 371). Nevertheless, material 
in which copyright subsists and which is included in 
a government publication may not be used without 
the consent of the copyright proprietor. 

B. Compilations, abridgments, adaptations, ar- 
rangements, dramatizations, translations, or other 
versions of copyrighted works produced without the 
consent of the copyright proprietor. 

C. Works in the public domain, including: 

1. Works in which the copyright term has ex- 
pired. 

2. Works in which a defective copyright subsists. 

3. Works which have been published with no 
claim of copyright, which includes, of course, 
works which have no copyright notice as required. 

4, Works published abroad without claim of 
copyright or protection under treaty, convention, 
or agreement. 

5. Works produced abroad prior to the enact- 
ment of the Law of 1891 permitting copyright for 
aliens. 

D. Ideas, system, plans, or methods which become 
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common property on publication, subject only to the 
fact that the particular expression and the original 
writing are protectible. Such copyright would not, 
however, establish any right in and to the idea, plan, 
or system therein embodied. 

E. Works designed for recording information which 
do not in themselves convey information; such as time 
cards, graph paper, account books, diaries, checks, 
score cards, address books, report forms, order forms, 
and similar forms. 

F. Slogans, column headings, simple check lists, 
phrases, or clauses. 

G. Works containing only information which is 
common property, such as standard calendars, height 
and weight charts, tape measures, rulers and tables of 
figures taken from statutes or other common sources. 


Combinations of Copyrightable and 
Non-copyrightable Material 


When a work consists of material, some of which 
is copyrightable and some of which is not copyrightable, 
a copyright may, nevertheless, be obtained for the pro- 
tection of the material which is copyrightable. So a 
book in the public domain to which there has been 
added a new preface may be copyrighted, but the 
copyright will be effective only as to the preface. A 
book that contains information which is in the public 
domain may be copyrighted even though the informa- 
tion therein contained will not be copyrighted, for no 
one can have an exclusive right thereto. Two persons 
may independently create a new version, such as a 
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play out of a novel, or a motion picture out of a 
novel, and where the novel is in the public domain 
each new version will be separately entitled to copy- 


right. 


How Copyright Is Obtained 


Copyright is secured by publication with notice. It 
may be protected against infringement only after regis- 
tration and the deposit of copies. The copyright is com- 
plete upon publication with notice, but it can be 
protected only upon compliance with the provisions of 
the law governing registration and deposits. The Copy- 
tight Act provides: 


Any person entitled thereto by this title may secure 
copyright for his work by publication thereof with 
the notice of copyright required by this title; .. . 


The Supreme Court has said that the claim of copy- 
right comes to fruition immediately upon publication. 
Without further notice it is good against all the world 
but its value depends upon the possibility of enforce- 
ment. Registration and deposit of copies are prerequi- 
sites to the enforcement. 

Publication without notice will throw the work into 
the public domain. The notice that is required consists 
of either the word “Copyright,” or the abbreviation 
“Copr.,” or the symbol © accompanied by the name of 
the copyright proprietor. In the case of printed literary, 
musical, or dramatic material the notice should also 
include the year in which the copyright was secured by 
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publication. The letter “c” in a circle © is the symbol 
required by the Universal Copyright Convention, and 
since it has now legally been added to our copyright 
statute, it will suffice. The name of the copyright pro- 
prietor may be: 


a. The author; 

b. A person to whom the author has transferred all 
of his rights in the work; 

c. An employer in the case of work made for hire; 

d. Joint authors or collaborators; 

e. The literary name of the author; 

f. The name of a corporate proprietor; 

g. The name of a partnership proprietor; 

h. A lawful trade name; 

i. A membership corporation; 

j. An unincorporated association. 


The year in the notice must be the actual year of 
first publication. The reason for this is that the primary 
purpose of a notice is to make the public aware of the 
claim of exclusive right under the statute and, therefore, 
since the right is statutory, the statute must be strictly 
complied with. Where the notice contains a year date 
subsequent to the year in which the work was published 
the public would be misled into the belief that the 
copyright term ran from the later year and, therefore, 
such notice is fatally defective. On the other hand, 
antedating publication in the notice does not affect the 
public adversely and therefore such an error would not 
be a fatal defect. Confusion sometimes occurs when a 
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book is published for the Christmas trade and the copy- 
right notice dated in the following year. This is a 
common error that results in loss of copyright. 

In the case of serial publication, where a work is 
published over a period that spans two annual dates, 
the first year is the year date which should be used 
when the work is published in book form. The date may 
be included in any recognized form of type, roman or 
arabic. Roman dates are frequently used in reprints on 
the assumption that the public cannot read them and 
therefore will not readily be apprised of the age of the 
reprinted work. 

Where the year in the notice antedates the date of 
publication, the term is reckoned from the last day of 
the year in the date of publication. On new editions it 
is best to use both the old and the new dates. 

Where works are compilations, the year date, if the 
works are by the same author, need only be the year 
date of the publication of the compilation. Previous 
copyright years on work included need not be listed. 

Where the publisher is the owner by assignment or 
otherwise of all of the material contained in the compila- 
tion and the assignments have been properly recorded, 
then only one notice need be listed in the name of the 
publisher as copyright proprietor. But where works 
separately copyrighted by various authors are included 
in an anthology, a single copyright notice will not 
comply with the statute, since it does not contain 
the names of the copyright proprietors, and in such a 
case each copyright should be listed. 

On books published in the United States where ad 
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interim copyright has been obtained, the year date and 
the notice should be that of first publication abroad. 


Place of Notice 
The Copyright Act provides that 


The notice of copyright shall be applied, in the 
case of a book or other printed publication, upon its 
title page or the page immediately following, or if 
a periodical either upon the title page or upon the 
first page of text of each separate number or under 
the title heading, or if a musical work, either upon 
its title page or the first page of music. One notice 
of copyright in each volume or in each number of a 


newspaper or periodical published shall suffice. 


The courts have frequently ruled that in the absence 
of strict compliance with this section the copyright is 
defective and may not be enforced. 

The title page has been defined by the courts as 
follows: 


Each book shall have a titlhe—that is, some word 
or set of words by which it shall be known—and that 
the book shall contain one particular page devoted, 
in whole or in part, especially to the title. This page 
should be one that is readily found without examining 
every page in the work. 


And it has been said: 
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By explicit provision of the statute the place for 
copyright notice in the case of a book or printed 
pamphlet is on the title page or the page immediately 
following. It follows that a notice on any other page, 
no matter how prominent, is ineffective. 


Frequently notice is placed on the back cover of a 
pamphlet. Invariably this has been held defective and 
the copyright unenforceable. 

Where there is no title page, a copyright notice on 
the front cover, or on the page following, might suffice 
but is dangerous practice. In one case involving a 
portfolio the court said that the title page was the out- 
side of the cover because there was sufficient printed 
matter on the outside ordinarily to constitute it a title 
page. The court held that a copyright notice on the first 
leaf following the cover did not meet the requirements 
of the statute, since a page intervened between the 
title page and the page bearing the copyright notice. 
Where it appeared that only the cover could be the 
title page and the notice of copyright appeared on page 
three of the book, the court held the copyright notice 
defective. Not only must the notice be in proper statu- 
tory form, but it must be sufficiently clear to be visible 
and readable. 

Compliance with all the statutory requirements is 
essential to the protection of the copyright, and failure 
fully to conform to the form of notice prescribed by 
the acts results in the abandonment and dedication of 
one’s work to the public. 
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Registration and Deposit 
Although copyright is secured by publication with 


the statutory notice there are certain formalities that 
must be complied with as a prerequisite to the right to 
sue for the enforcement of the copyright. These include 
registration and deposit, which are covered by Sections 
11, 18, and 14 of the Copyright Law. 

Section 11 merely provides that a person entitled to 
copyright may obtain registration by complying with 
the provisions of the law, including the deposit of copies, 
and that upon such compliance the Register of Copy- 
rights shall issue a certificate. 

Section 13 provides that after copyright has been 
secured by publication there shall be promptly de- 
posited in the Office of the Register of Copyrights two 
complete copies of the best edition thereof then pub- 
lished, or if the work has been published in a foreign 
country and is by an author who is a citizen or subject 
of a foreign state or nation, one complete copy of the 
best edition then published in such foreign country. 
Although the Act requires that the copies be deposited 
promptly, it has been held that a mere failure in making 
deposit of copies will not cause forfeiture of the copy- 
right in view of the fact that ae act nowhere defines 

“promptly.” 

In the Washingtonian case an issue of the magazine 
had been published in December, 1931, containing 
material written by Drew Pearson and Robert S. Allen. 
Copyright was claimed by printing the required notice. 
Fourteen months later, in February, 1933, copies were 
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deposited and a certificate of registration secured. In 
August, 1932, Liveright published a book containing 
in part the material written by Pearson and Allen. The 
Supreme Court held that delay in the deposit of copies 
did not destroy the right to sue after registration and 
deposit. 

As a matter of practice the Copyright Office will accept 
works for registration, under the prompt deposit clause, 
as much as twenty-seven years after publication with 
notice. 

The language of the section requires that two com- 
plete copies of the best edition be deposited, so where 
a work is simultaneously published in paper and cloth, 
the cloth volumes should be deposited. An interesting 
question arises where a limited edition is produced for 
sale at the same time as a general trade edition, since 
the limited edition is obviously the best and deposit of 
it would be required. Similarly, as in the case of Samuel 
Eliot Morison’s A Life of Christopher Columbus, where 
one edition was produced at $5 and simultaneously 
another at $10, it is obvious that the $10 edition would 
be the best copy. It would not only have been the best 
copy, it would have been the only copy containing the 
entire work, and the entire work must be submitted, 
not a mere outline or epitome. 

Where material for serialization was set up in what 
appeared to be page-proof form and bound into books 
containing a proper copyright notice, and in addition 
each page contained a separate notice of copyright and 
a release date, the bound volumes were held to be 
entitled to copyright as a book, and since this was the 
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only edition of the book available, it was the best edition 
and entitled to copyright. 

The decision of the Register of Copyrights as to 
whether or not material submitted to him for copyright 
adequately complies with the law is reviewable by the 
courts. The Register’s decision is not final. It is never- 
theless the part of wisdom to comply fully with the 
requirements of the statute rather than to await a test 
in court and possible invalidity. 


Manufacture in the United States 


Sections 16, 17, and 18 of the Copyright Law concern 
themselves with the so-called manufacturing clause. A 
prerequisite to copyright in the United States is that all 
books, periodicals, etc., except works of foreign origin in 
languages other than English, submitted for copyright 
must be manufactured in the United States. For many 
years this clause stood in the way of our adhering to the 
Berne Convention, or to any other proposed interna- 
tional agreement, since the Berne Convention had at its 
very root the notion of international protection without 
the imposition of such terms on copyright. Prior to our 
adherence to the Universal Copyright Convention we 
amended our law so as to make unnecessary manu- 
facture in the United States to nationals of countries 
similarly belonging to the UCC. The manufacturing 
clause nevertheless still applies to books copyrighted in 
the United States in the first instance by citizens and 
residents of this country, and to books and periodicals 
in the English language manufactured and first pub- 
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lished outside the United States in the following three 
classes: 

1. The works of authors who are United States citi- 
zens or domiciliaries. 

2. Works which could have qualified for protection 
under our law by virtue of the UCC, but which have 
not qualified for the exemption from the requirements 
of the manufacturing clause because of failure to use 
the notice of copyright provided for in the Convention. 

3. Works by authors who are citizens of countries 
with which the United States has established copyright 
relations, but who are not citizens of a country party 
to the UCC and who do not first publish the work in a 
country party to the Convention. It is important to note 
that at this time England is among the countries which 
have not adhered to the UCC, and that therefore works 
first published in England must still obtain protection 
in the United States by being manufactured therein 
after first procuring ad interim copyright. 

By manufacture is meant printing from type set within 
the limits of the United States, either by hand or with 
the aid of any typesetting machine or from plates made 
within the United States, from type set therein, or by 
lithographing process or photoengraving process wholly 
made in the United States. The printing of the text and 
binding of the book must be performed within the 
United States. These requirements extend to the illustra- 
tions of a book by whatever process produced. Other 
means of reproduction, such as multigraphing and 
mimeographing, are among the methods which may be 
used. 
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The Term of Copyright 


Under the constitutional powers of Congress to pass 
copyright acts this right is restricted to granting rights 
for a limited term only. 

In the original Copyright Act (May 31, 1790) the 
term was fixed at fourteen years with a like renewal 
period. In the revision, dated February 8, 1831, the 
term was fixed at twenty-eight years with a renewal 
term of fourteen years. In the 1909 statute the term was 
fixed at twenty-eight years, with a renewal period of 
twenty-eight years. Under the Copyright Act now in 
force the first term of copyright is twenty-eight years 
from the date of first publication, with a like renewal 
period. 

First publication is defined in the statute as the 
earliest date when copies are placed on sale, sold, or 
publicly distributed by the proprietor of the copyright 
or under his authority. Where books are shipped for 
distribution and an authorized release date set, un- 
authorized sale by a bookseller does not constitute 
distribution to fix the term of copyright. It is the 
authorized publication date that controls. The date of 
deposit of copies with the Librarian of Congress, where 
that is the earliest publication date, is a sufficient publi- 
cation to sustain the copyright. The exhibition of sample 
copies by a salesman does not constitute placing on 
sale. The words “publicly distributed” cover material 
which is not sold, including among other things, house 
organs, advertising books distributed free, throw-away 
newspapers, and the like. : 
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The bona fide sale of a single copy has been held to 
be sufficient for publication which would protect a 
copyright. So a court has said: 


It seems to me quite inadvisible to introduce into 
the law of copyright refinements between so-called 
“colorable” sales—whatever that may mean—and 
bona fide ones. It will be better, I think, to take the 
law simply and directly, and to hold that an absolute 
and unrestricted sale of a printed copy, especially 
where accompanied by filing similar copies with the 
Register, amounts to publication under the act; and 
I think the decisions support this view. 


Renewal Term 


The renewal is likewise for a term of twenty-eight 
years, but application therefor must be made within 
one year prior to the expiration of the original term of 
copyright. It should be carefully noted that the original 
term does not commence with the year referred to in 
the copyright notice, but starts from the actual day of 
first publication. 

The renewal application must be timely made by one 
who is entitled under the statute to obtain such renewal. 
Until the statutory time for renewal occurs, the renewal 
rights are inchoate, not absolute. While in the first 
instance they belong to the author, should he not be 
alive during the renewal year, no one claiming under 
him through contract or assignment has a right to the 
renewal. Unless the author survives, the rights devolve 
under the statute. The Copyright Act provides that 
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renewal may be obtained by “the author of such work, 
if still living, or the widow, widower, or children of the 
author, if the author be not living, or if such author, 
widow, widower, or children be not living, then the 
author's executors, or, in the absence of a will, his next 
of kin shall be entitled to a renewal and extension of 
the copyright in such work for a further term of twenty- 
eight years when application for such renewal and ex- 
tension shall have been made to the Copyright Office 
and duly registered therein within one year prior to 
the expiration of the original term of copyright.” 

The right to renew belongs: 

1. To the author, if living. 

2. To the widow, widower, or children, if the author 
be not living, and the phrase as used here, “widow, 
widower, or children” is conjunctive and they take col- 
lectively, not in the order of their naming. 

Even though the widow of an author should have re- 
married prior to the renewal date, she is still, for the 
purposes of the act, his widow, and has a right to renew. 
Children of the author include not only legitimate 
children but also illegitimate children, who have an 
equal right to take with the widow and legitimate issue. 
In the absence of a will naming an executor, then the 
next of kin have a right to renew as an indivisible class. 
Should one of them renew, he would hold it in trust 
for the benefit of all the next of kin. For this reason the 
purchasers of renewal rights frequently require releases 
from all of the next of kin—sometimes a difficult class 
to determine. While an executor has a right to renew, 
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administrators are not named in the statute and have 
no such right. 

An employer for hire, who is an author within the 
statute, has the right of renewal. The writer by becom- 
ing an employee for hire has parted with his absolute 
property in the work and could not, though living, 
secure a renewal of the copyright, nor could his survi- 
vors obtain such renewal. 

Theodore M. Tobani had worked as an arranger for 
Carl Fischer. His wife predeceased him before the time 
for renewal of copyrights in works arranged by him 
was reached. In the last year of the term a son, Joseph 
Tobani, renewed copyright in the works. Carl Fischer, 
Inc., claimed that it, as an employer for hire, was 
entitled to the renewals but failed to make timely appli- 
cation for renewal. The court held that the son, Joseph 
Tobani, had no right to a renewal of the copyright. 
Fischer sued to compel the son to assign the renewals. 
The court held that Fischer could not recover. The 
effect thus reached was that the person entitled to 
renewal did not make timely application. The person 
who did make timely application was not entitled to 
do so. Thereupon the work fell into the public domain. 

The renewal copyright in work contributed to maga- 
zines, anthologies, etc., is frequently lost to authors by 
their failure to make application for renewal. It is there- 
fore important for such contributors to keep a list of 
such contributions, to obtain assignments of the copy- 
right during the first term, and to make due and timely 
application for renewal thereof. 
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A failure to apply for renewal within the time stated 
in the statute will cause the work to fall into the public 
domain, for the time cannot be extended. 


The Term in Unpublished Works 


Ordinarily an unpublished work has the protection of 
common law, and common-law copyright is perpetual. 
However, the Copyright Law provides for copyright in 
certain cases of works which are not reproduced for sale. 
Nothing in the Copyright Act annuls or limits the right 
of the author or proprietor of an unpublished work to 
prevent the copying of such work or the use of it with- 
out his consent. But when an author files under Section 
12, which provides for a copyright of works not repro- 
duced for sale, then a term is set upon the copyright 
which parallels the term of published work. Works that 
may be copyrighted, though not reproduced for sale, 
include lecture, dramatic, musical, or dramatico-musical 
works. The term of twenty-eight years runs from the 
date of deposit. The renewal term for a work copy- 
righted under the statute and not produced is likewise 
twenty-eight years. Since the author during the life- 
time of an unpublished work copyrighted as such under 
the statute controls the right to reproduce it for sale, 
he should be careful to observe his right to renewal. 
When Eugene O'Neill failed to renew his copyright in 
a dramatic work which had been copyrighted under 
this section, some publishers discovered the failure to 
renew and thereupon flamboyantly advertised their 
publication of the work as the newly discovered, 
hitherto-unpublished work of the great dramatist. It 
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was a work which O'Neill did not want to have pub- 
lished or reproduced, one of the works of his early 
youth which he wished to forget. Since, however, he 
had failed to renew his unpublished copyright, the work 
was in the public domain and could be so utilized. 

The right to copyright works not reproduced for sale 
is limited to those set forth in the statute. There can be 
no such copyright for any other kind of work. 


Ad Interim Copyright 


All copyright stems from the original author or pro- 
prietor. The right of an author or proprietor, who is a 
citizen or subject of a foreign state or nation, can be 
effectuated only under the terms of our copyright 
statute. Where the work of such foreign author or 
proprietor is in English, or where a book is printed 
abroad by an American citizen in the English language, 
it will not be afforded protection unless it complies with 
the manufacturing clause. The domestic copyright laws 
of the various countries to which we are tied by treaty, 
convention, agreement, or law are not enforceable in 
the United States. The copyright statutes have no extra- 
territorial effect. All books in the English language, with 
the exception of those which qualify for exemptions 
under the Universal Copyright Convention, must be 
protected under the ad interim provisions of the copy- 
right statute. Those provisions apply to three classes of 
books and periodicals in the English language manu- 
factured and first published outside the United States. 
They are: 
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First, works the authors of which are United States 
citizens or domiciliaries; 

Second, works which could have qualified for protec- 
tion under Section 9 (c) of Title 17, United States Code, 
by virtue of the Universal Copyright Convention, but 
have not qualified for the exemptions of that section 
because of failure to use the notice of copyright pro- 
vided for in the Convention; 

Third, works by authors who are citizens of countries 
with which the United States has established copyright 
relations but who are not citizens of a country party to 
the Universal Copyright Convention and who do not 
first publish the work in a country party to the Con- 
vention. 

In order to procure the protection of an ad interim 
copyright for a period of five years from the date of 
first publication abroad, it is essential to register a claim 
to ad interim copyright within six months of the date 
of first publication outside the United States. Should 
such ad interim application not be filed, then the work 
falls into the public domain and there is no valid copy- 
right subsisting in the United States. Should such ad 
interim application be made, then a term of copyright 
for five years dating from the date of first publication 
abroad subsists in the work. 

If within that period of five years an edition is manu- 
factured and published in the United States in accord- 
ance with the provisions of the manufacturing clause, 
then a full term of copyright may be obtained by filing 
an application for registration in that edition before the 
end of the five-year period. Thereupon a full term of 
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twenty-eight years, commencing with the date of first 
publication abroad, inheres. It is important to note here 
that the date of publication abroad, not the date of first 
publication in the United States, governs. A mistake in 
printing in the notice the first publication date in the 
United States and disregarding the first publication date 
abroad will result in invalidating the copyright. Copies 
that are imported for the purpose of obtaining ad 
interim copyright need not contain the notice of copy- 
right. Copies manufactured and published in the United 
States must contain such notice. During the five-year 
period the ad interim copyright holder may import 
1,500 copies of the work in which ad interim copyright 
is claimed. For that purpose the Copyright Office issues 
an import statement to be presented to the customs 
office at the port of entry. Should less than 1,500 copies 
be imported in one shipment, the Copyright Office will 
issue successive import statements for the balance. 
The importation by the copyright holder of more than 
1,500 copies will invalidate the ad interim copyright 
and with the fall of the ad interim copyright all rights 
to a full term of twenty-eight years also fall. 


Assignment of Copyright 


Copyright secured under the Copyright Act may be 
assigned, granted, or mortgaged by an instrument in 
writing signed by the proprietor of the copyright, or 
may be bequeathed by will. 

Where copyright is bequeathed by will, only the bal- 
ance of the then-subsisting term passes. The beneficiary 
under the will does not as such obtain the right to renew 
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for an additional term unless he is also one of the class 
named in the statute. Copyright is indivisible, and unless 
an assignment conveys all of the copyright and the 
rights incident thereto, it will be treated not as an 
assignment of the copyright, but rather as a license. 

When an assignment has been duly made in writing 
it may be recorded in the Copyright Office, and after it 
has been recorded the assignee may substitute his name 
for that of the assignor in the statutory notice of copy- 
right prescribed by the Act. 

An author may make a contract in which he assigns 
the original copyright and agrees to assign the renewal 
rights, but such assignment of the renewal rights will 
not be effective unless the author survives the renewal 
period. A right to renewal rights will not be included 
within a general assignment, unless expressly provided 
for. 


Accidental Omission of Notice from Copies 


Since accidents will occur, the Copyright Act pro- 
vides: : 


Where the copyright proprietor has sought to com- 
ply with the provisions of this title with respect to 
notice, the omission by accident or mistake of the pre- 
scribed notice from a particular copy or copies shall 
not invalidate the copyright or prevent recovery for 
infringement against any person who, after actual 
notice of the copyright, begins an undertaking to in- 
fringe it, but shall prevent the recovery of damages 
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against an innocent infringer who has been misled 
by the omission of the notice; ... 


It should be noted that the section affords protection 
only to the innocent infringer. Even though notice has 
been omitted by accident or mistake, one who with 
knowledge of the copyright infringes is nevertheless 
liable for the infringement. On the other hand, it does 
not protect the copyright proprietor where all of the 
copies have omitted notice. It protects only where a 
particular copy or copies have omitted the notice. If the 
notice is defective, as, for instance, if no name of copy- 
right proprietor or date is included, or if the symbol 
or word “copyright” is not contained, or another word, 
such as “registered” used, then this section does not 
protect, for this is not the type of error that is excused. 
If the copyright notice is placed in the wrong place, the 
copyright is defective and is not saved by this section. 
Likewise if the copyright notice is indecipherable, this 
section will not excuse noncompliance with the law. 

It is only where the copyright proprietor has sought 
to comply with the law, and where by error or mistake 
a proper notice of copyright is omitted from some of the 
copies, that this exculpatory clause will become effective. 

The Copyright Act grants a statutory monopoly. In 
order to avail oneself of the monopoly so granted com- 
pliance must be had with the statute. Failure to comply 
is not excusable. 


International Copyright 


INTERNATIONAL protection of the literary property of 
United States citizens presents a highly complex situa- 
tion. It depends upon conventions, treaties, or agree- 
ments to which the United States is a party; or, in the 
case of the Berne Convention, which has the greatest 
number of members, particularly in Europe, one which 
we enter by the back door since we are not a member. 
The situation is rendered more difficult of definition be- 
cause in each country copyright is subject to the domes- 
tic law of the country and to the vagaries of its judicial 
system. 

Our first federal statute on copyright was adopted in 
1790, but it was not until 1891, with the passage of the 
Chace Act, that we granted protection to foreigners and 
made it possible for foreigners to obtain copyright in 
the United States.. 

The first move toward international copyright in the 
English-speaking countries was through a law passed 
July 31, 1838, in England, entitled “An Act for Securing 
to Authors, in Certain Cases, the Benefit of International 
Copyright” (which act provided for the deposit at Sta- 
tioners’ Hall of a copy of each foreign work to be 
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protected, and the title thereof to be entered on the 
Register of Stationers’ Hall). 

Under this act, the Queen was empowered by an 
Order in Council 


to direct that the authors of books which shall after 
a future time to be specified in such Order in Council 
be published in any foreign country to be specified 
in such Order in Council, their executors, administra- 
tors and assigns, shall have the sole liberty of printing 
and reprinting such books within the United King- 
dom of Great Britain and Ireland and every other 
part of the British Dominion. ... 


Six years later an act known as “The International 
Copyright Act” was passed, extending the benefits of 
the British copyright acts to works first published in 
any foreign country, provided, however, that protection 
had been secured by such country for similar works of 
British subjects first published in England. Pursuant 
thereto England made treaties with other countries, in- 
cluding France, but was unable to make any with the 
United States, for our laws still failed to make provision 
for such international protection. 


The Berne Copyright Union 


In 1878 the Association Littéraire et Artistique Inter- 
nationale was founded in Paris. Victor Hugo was its 
president. It planned to replace treaties then in existence 
by an international copyright convention. Pursuant 
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thereto it held meetings in Rome in 1882, and in 1883, 
1884, and 1885 conventions were held at Berne, Switzer- 
land. There were seventeen countries represented at 
these conferences, including the United States. The 
Berne Convention went into effect on September 5, 
1887, but was not signed by the United States delegate. 
The United States required certain formalities, includ- 
ing notice of copyright on the publication of works, and 
the Berne Convention had no requirements for formali- 
ties. 

Essentially, the Berne Convention provided protec- 
tion for unpublished works of citizens of a Convention 
state and for all works first published in a Convention 
state. Authors of a country not belonging to the Union 
could secure rights granted by that Convention provided 
that their works were first or simultaneously published 
in a country a member of the Berne Union. 

Under the revised Berne Convention protection is 
automatic upon the creation of the work. Formalities of 
all kinds were abolished and the authors of each coun- 
try became, for copyright purposes, members of a 
worldwide literary commonwealth. 

Since the Berne Convention is not only a treaty but a 
uniform statute, our adherence thereto would have, to 
an extent, overruled our own Copyright Act, insofar 
as it might be in conflict with the Berne Convention. 
Our Constitution, in Article VI, provides: 


This Constitution, and the Laws of the United 
States which shall be made in pursuance thereof; 
and all Treaties made, or which shall be made, under 
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the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary not- 
withstanding. 


Adherence to Berne might, therefore, make that treaty 
the supreme law of the United States governing copy- 
right, and since the Convention contains provisions for 
uniformity as to the works of persons protected, the 
period of protection, the mode of calculation of the 
period, a presumption as to ownership, and since it con- 
tains certain provisions governing the right of transla- 
tion, the right of public performances of dramatic, 
musical, and dramatico-musical works, rights of adapta- 
tion and moral rights, confusion would result, since the 
provisions of Berne would automatically supersede our 
domestic law. 

At the Berlin Convention held in 1908, every effort 
was made to procure the adherence of the United States 
to the Berne Union. There were representatives of fif- 
teen countries which adhered to the Convention and 
nineteen non-Union countries, including the United 
States. We had already passed a law providing for inter- 
national copyright under certain conditions, but we had 
added to the obstacles for our adherence the provisions 
of the manufacturing clause. We had a voice at that 
Convention but no vote. In addition to the self-executing 
clauses of the Berne Convention provision was made for 
regulation by law of the country in which the right was 
claimed. So that one must look not only to the Conven- 
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tion for its statutory provisions, but to the laws and 
decisions of the respective countries which adhere to it 
for its enforcement. 

In 1914 a fourth conference was held at Berne, and 
at this time a retaliatory clause against the United States 
and our practices of obtaining protection in the coun- 
tries of the Berne Union by copyrighting in one country 
of that union, principally England or Canada, was 
adopted. It provided that “when a country, not belong- — 
ing to the Union, does not protect the work of authors 
of the country of the Union, then that country may re- 
strict the protection of works of authors of the country 
which discriminates against the works of authors of the 
Berne Convention countries.” 

In 1928 a Moral Rights Clause was added to the Berne 
Convention, Article VI, which provided, “independently 
of the author's copyright, and even after assignment of 
the said copyright, the author shall retain the right to 
claim authorship of the work, as well as the right to 
object to every deformation, mutilation, or other modi- 
fication of the said work which may be prejudicial to 
his honor or to his reputation.” 

The rights under this clause were left for enforcement 
to the specific countries in which the question was 
raised. Since citizens of the United States frequently at- 
tempt to copyright in the Berne Union by copyrighting 
in Canada, it should be noted that the Canadian law 
specifically contains a Moral Rights Clause as follows: 


Independently of the author's copyright, and even 
after the assignment, either wholly or partially, of the 
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said copyright, the author shall have the right to 
claim authorship of the work, as well as the right to 

_ restrain any distortion, mutilation or other modifica- 
tion of the said work which would be prejudicial to 
his honour or reputation. 


Works copyrighted in Canada, therefore, would be sub- 
ject to this clause, which becomes of importance to 
United States authors and publishers. 

Under the Moral Rights Clause the author has the 
following rights: 


A. He has the right to control publication or presenta- 
tion of his work, including, among other things, whether 
the work shall be published, and the author has the 
right to modify the work and to withdraw it from cir- 
culation. 

B. Where a work reflects a changed philosophy the 
author has the right to require that the work be changed 
so that it reflects his present philosophy and to regulate 
the form of its use. 

C. The author has the right to have his name on the 
work and to prevent an alteration in the use of his name, 
and to prevent the use of his name in connection with 


the work of others. 


It should be noted that Moral Rights cannot be sold 
or assigned. Under the Moral Rights Doctrine plays or 
novels cannot be changed in their tenor from tragedy 
to melodrama, nor can moving pictures be changed to 
incorporate scenes which the author thinks harmful to 
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his reputation, such as, for instance, interpolating pic- 
tures of women in the nude, or pictures of degradation 
not contemplated by the author. The Moral Rights 
Doctrine has not been contained in any of the statutes 
of the United States, and there has been some feeling, 
even in Europe, that the courts have gone too far in 
enforcing it. 

In the Shostakovich case against Twentieth-Century 
Fox Film Corporation an attempt was made on the part 
of the Russian composers whose work was used in the 
motion picture, The Iron Curtain, to prevent its use. 
They claimed that since the picture was anti-Russian 
the use of their names and their music would be harm- 
ful to them. The court said: 


The wrong which is alleged here is the use of plain- 
tiffs’ music in a moving picture whose theme is objec- 
tionable to them in that it is unsympathetic to their 
political ideology. The logical development of this 
theory leads inescapably to the Doctrine of Moral 
Right (53 Harv. L. Rev. 554). There is no charge of 
distortion of the compositions nor any claim that they 
have not been faithfully reproduced. Conceivably, 
under the doctrine of Moral Right the court could, 
in a proper case, prevent the use of a composition or 
work, in the public domain, in such a manner as 
would be violative of the author’s rights. The applica- 
tion of the doctrine presents much difficulty, how- 
ever. With reference to that which is in the public 
domain there arises a conflict between the moral 
right and the well-established rights of others to use 
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such works. So, too, there arises the question of the 
norm by which the use of such work is to be tested to 
determine whether or not the author's moral right 
as an author has been violated. Is the standard to be 
good taste, artistic worth, political beliefs, moral 
concepts, or what is it to be? In the present state of 
our law the very existence of the right is not clear, 
the relative position of the rights thereunder with 
reference to the rights of others is not defined nor has 
the nature of the proper remedy been determined. 


In France, on the other hand, a dissimilar finding was 
had when Igor Stravinsky sued Warner Bros. over the 
production of a motion picture entitled The Firebird. 
Warner Bros. had obtained from the publishers of Stra- 
vinsky’s work the right to synchronize portions of the 
“Firebird Suite” in the motion picture. The music was 
played only four minutes. Part of the music was used 
as the motif of the “Infernal Dance” at the end of the 
ballet. Stravinsky claimed that this use of the music 
served as the motif of seduction. The court held that the 
publisher of Stravinsky’s work did not have the right to 
authorize such use of Stravinsky’s work and _ that 
it was a violation of the moral rights of the author. 

Members of the Berne Union countries are Australia, 
Austria, Belgium, Brazil, Bulgaria, Canada, Czecho- 
slovakia, Denmark, Finland, France, Germany, Great 
Britain and Northern Ireland, Greece, Holy See (Vatican 
City), Hungary, Iceland, India, Ireland, Israel, Italy, 
Japan, Lebanon, Liechtenstein, Luxembourg, Monaco, 
Morocco (French Zone), Netherlands, New Zealand, 
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Norway, Pakistan, Philippines, Poland, Portugal, Ruma- 
nia, Siam (Thailand), Spain, Sweden, Switzerland, Syria, 
Tunisia, Turkey, Union of South Africa, and Yugoslavia. 

Since not all of these countries are signatory to the 
three separate conventions, Berne-Berlin, Berne-Rome, 
and Berne-Brussels, specific details with regard to each 
country cannot be given and reference should be had to 
the Bureau de l'Union, at Berne, Switzerland. 

The provision for enforcement of rights under the 
laws of the several countries of the Union and by their 
courts has created a situation in which the United States 
does not fare too well. Protection is granted on simul- 
taneous publication, but in at least one country, Hol- 
land, publication has been held to be more than merely 
placing on sale. The courts there have felt that publica- 
tion requires some actual work in connection with the 
literary material and have refused to enforce copy- 
rights obtained through the back door. 

Canada provided a retaliatory provision in its law 
aimed at our manufacturing clause, and from time to 
time other countries have refused enforcement on vari- 
ous grounds. Therefore it was desirable for us that we 
adhere to some international convention, provided that 
we were willing to make some compromise in our de- 
sires for formalities and registration and provided we 
were willing to sacrifice in part the manufacturing 
provisions of our Copyright Law. 


The Universal Copyright Convention 


The United Nations had adopted its Universal Decla- 
ration of Human Rights: 
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Everyone has the right freely to participate in the 
cultural life of the community, to enjoy the arts and 
to share in scientific advancement and its benefits. 

Everyone has the right to the protection of the 
moral and material interests resulting from any scien- 
tific, literary or artistic production of which he is the 
author. 


Meetings were held under the leadership of UNESCO 
commencing in 1947. Finally, in 1951, a draft of a 
convention was reached. At an intergovernmental con- 
ference at Geneva, Switzerland, the Convention and 
three related protocols were signed under date of Sep- 
tember 6, 1952. The Convention consists of a preamble 
and twenty-one articles. The Preamble follows: 


The contracting States, 
Moved by the desire to assure in all countries copy- 
right protection of literary, scientific and artistic 
works, 
Convinced that a system of copyright protection 
appropriate to all nations of the world and expressed 
in a universal convention, additional to, and without 
impairing international systems already in force, will | 
ensure respect for the rights of the individual and 
encourage the development of literature, the sciences 
and the arts, 
Persuaded that such a universal copyright system will 
facilitate a wider dissemination of works of the human 
mind and increase international understanding, 
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Unlike Berne, the Universal Copyright Convention is 
not self-enacting legislation. The protection given by it 
is what is called “national” protection, that is, citizens 
of each state of the Union enjoy in the other states the 
rights accorded by that state to its citizens. Since the 
rights must be determined by domestic legislation, each 
member country is required to have an effective copy- 
right system. There is no definition or enumeration of 
works protected, such as had been contained in the 
Berne Convention. All such details are left to the several 
countries. In deference to the wishes of the United 
States, a form of copyright notice was required to be 
inserted in published works, which consists of the sym- 
bol ©, and contains the name of the copyright pro- 
prietor and the year of first publication in such a way 
as to give reasonable notice of the claim of copyright. 
Compliance with formalities as a condition of copy- 
right, such as deposit, registration, manufacture, pub- 
lication, etc., is waived. This, however, must not be 
taken too literally, since copyright and enforcement 
thereof are divisible, and copyright may be obtained 
even in the United States without registration or 
deposit, but enforcement still requires compliance with 
formalities. Each contracting state has the right to im- 
pose conditions prerequisite to judicial relief, provided 
that such conditions are equally applicable to nationals 
of the state in which protection is claimed. 

In addition, a concession was made to the United 
States in that any contracting state was allowed to re- 
gard as its own national any person domiciled therein. 
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This permits us to require of foreigners domiciled in 
the United States the same formalities and other re- 
quirements as are imposed on our own citizens. Under 
the Convention, the duration of copyright in the several 
contracting states is governed by the law where protec- 
tion is claimed. It may be either (1) not be less than 
twenty-five years after the death of the author, or (2) if 
the term be governed from the date of first publication, 
by not less than twenty-five years from that date. We 
meet the Convention’s requirement of term by setting 
our term at twenty-eight years from the date of publi- 
cation. 

The protection of the right of translation is concurrent 
with the duration of copyright but is subject to a com- 
pulsory license after seven years from first publication 
if no authorized translation has been published in the 
national language, and subject to the provision that the 
license may be granted only to a national of the state 
in which application is made and on proper payment. 

When the Universal Copyright Convention came be- 
fore the 83d Congress, the Committee on Foreign Re- 
lations submitted a report which it prefaced with: 


The Universal Copyright Convention would correct 
the unsatisfactory and burdensome basis upon which 
American citizens must now rely to protect their 
works from piracy abroad, and at the same time sim- 
plify their task of obtaining it. Through this new 
multilateral agreement, the United States would also 
strengthen its affiliation with the remainder of the free 
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world in the interchange of ideas, and demonstrate 
its desire to grant protection on a reciprocal basis to 
the citizens of other contracting states. 


In order to enable us to enter into the Universal Copy- 
right Convention we amended our law so as to provide 
for a notice of copyright uniform with that adopted by 
the Convention, and we made changes in the manufac- 
turing clause so as to make it inapplicable to citizens of 
the contracting states who publish with notice. 

The following countries have ratified the Universal 
Copyright Convention: Andorra, Cambodia, Chile, 
Costa Rica, France, German Federal Republic, Haiti, 
Holy See, Israel, Japan, Laos, Luxembourg, Monaco, 
Pakistan, Spain, Switzerland, and the United States of 
America. England has not yet ratified. It is expected 
that there will be many more ratifications. 


The Buenos Aires Copyright Convention 


The United States is also a member of the Buenos 
Aires Copyright Convention, together with the follow- 
ing countries: Argentina, Bolivia, Brazil, Chile, Colom- 
bia, Costa Rica, Dominican Republic, Ecuador, and 
Guatemala. This Convention is open to adherence only 
by countries of the Western Hemisphere, excluding 
Canada. | ae 

Under this Convention copyright obtained under any 
one contracting state in conformity with its laws gives 
copyright in all the other states without the necessity 
of complying with any other formality, providing that 


there appears in the work a statement which indicates 
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the reservation of the property right. A notice in the 
form provided for registering American copyright is 
adequate. The copyright thus obtained gives the ex- 
clusive power to the author, or his assigns, to publish, 
translate, and reproduce in any form, wholly or in part. 
The authors of the several states enjoy in the signatory 
countries the protection of the laws of the country, 
except that the term of protection cannot exceed the 
term of the country of origin. 

In addition to these conventions, the United States 
has copyright treaties with some fifty-three countries. 
These treaties all, more or less, confer upon the nation- 
als of the contracting countries rights enjoyed by local 
citizens or domiciliaries. Reference, of course, must be 
made to each treaty for the coverage of, among other 
things, motion pictures, and musical rights. 

Although we have adhered to the Universal Copy- 
right Convention and have not adhered to the Berne 
Copyright Union, it is still advisable to publish with a 
notice as provided by the Universal Copyright Conven- 
tion and to take advantage of a simultaneous publica- 
tion in a Berne country for the wider and more specific 
coverage which it provides. 


Plagiarism, Piracy, and Infringement 


Literary property, like all other goods, wares, and 
merchandise, attracts the thief. It is as susceptible to 
larceny as any other forms of property. It is stolen for 
any of a wide variety of reasons, including vanity, but 
it is usually where the profit motive appears that steps 
toward protection are taken. The poet from whom a 
line has been plagiarized may complain, but he rarely 
sues. If anything can prove to the writer that what he 
writes is property, it is the theft thereof. 

Plagiarism, piracy, and infringement are often loosely 
used as interchangeable terms. There is, however, a 
distinction. All of them involve the invasion of another 
person's literary property and imply the copying or 
taking of it. Plagiarism may be either infringement of a 
copyright or noninfringement, in either case a taking 
and passing off of an original by ascribing authorship to 
the plagiarist. 

Infringement is a more technical term which de- 
scribes the taking of copyrighted material. Sometimes 
whole poems and short stories may be taken and pub- 
lished under the name of the plagiarist as author. This 
even happens to larger forms of writing, as when a com- 
plete novel which had been published seven years 
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before was sold to Little, Brown and Co. as new. More 
frequently infringement occurs when a partial use of a 
copyrighted work is made. 

There can be plagiarism without infringement, as, 
for instance, where material in the public domain, or 
works without copyright, or works in which copyright 
has expired, are reprinted under claimed authorship of 
the plagiarist. 

In some cases there may even be a question of 
whether there was infringement, as occurred in the 
case of Cyrano de Bergerac. A Mr. Gross wrote and 
copyrighted a play which he called the Merchant Prince 
of Cornville. In the year 1900 Richard Mansfield pro- 
duced, in Chicago, Edmond Rostand’s Cyrano de Berg- 
erac. Thereupon Gross sued, seeking an injunction to 
prevent the production of Cyrano upon the ground that 
it constituted an infringement of the Merchant Prince 
of Cornville. A consent decree was entered in favor of 
Gross. Thereafter Edward Vroom contemplated a pro- 
duction of Cyrano in New York. Again an action was 
brought by the owner of the copyright of the Merchant 
Prince of Cornville, but in New York the courts refused 
to enjoin Rostand’s play. George G. Nathan, who was a 
friend of Gross, said: 


Plagiarism? the hell with it! I thoroughly be- 
lieve Rostand swiped my friend’s play. But Rostand 
made it into a beautiful thing, didn’t he, so what's the 
odds? 


Piracy is just plain theft. Sometimes it is legally culp- 
able as infringement, sometimes not. Mary Heaton 
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Vorse wrote a story which was published in a magazine, 
part of a large chain. Some thirty years later the copy- 
right had expired and the magazine was out of business. 
Thereupon another magazine in the same chain re- 
printed the story under the name of one of its house 
authors. Recovery was possible here because after ex- 
tensive litigation it could be proved that the magazine 
chain had held the copyright in trust for the author, 
and that by allowing it to lapse and then using the 
story wrongfully the chain had invaded her rights. She 
was paid for the republication. 

A collector specialized in examining copyrights, and 
wherever he found an invalid copyright or an expired 
copyright, collected the item. Frequently an author's 
work which appears in magazines is copyrighted in the 
name of the magazine. Very few authors go to the trou- 
ble of stipulating that a contribution to a periodical 
should be copyrighted in their names. When the first © 
copyright expires, and the magazine is in or out of busi- 
ness, a renewal is not sought, so that the work of many 
famous authors falls into the public domain. The col- 
lector in this case made it a business to collect such 
items and sell them with the rare warranty of no copy- 
right, and in at least one instance was able to collect 
royalties upon an edition of 500,000 copies of a juvenile 
anthology. The authors had no recourse. This was 
piracy. 

Infringement arises under the copyright statutes ex- 
cept in the case of works in which there is a common- 
law copyright. Under one of the sections of the 
Copyright Law unpublished plays may be recorded for 
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copyright and in that case the usual copyright infringe- 
ment suit in the federal courts will lie. 

In order to recover in an infringement case the author 
or proprietor must first prove that he has a statutory 
copyright. That means: 

a. The work must have been published with notice 
of a claim of copyright. 

b. The work must have been deposited and registra- 
tion claimed. 

Such registration is a prerequisite to suit, although a 
delay in registration will not defeat the author or 
proprietor if such registration has been made before the 
commencement of suit. 

A magazine named The Washingtonian printed ma- 
terial written by Drew Pearson and Robert S. Allen 
in 1931. Shortly thereafter the magazine went out of 
business, and in 1932 Liveright, Inc., published a book 
entitled More Merry-Go-Round, written by Pearson and 
Allen, one chapter of which included material which 
was concededly identical with one of the articles pub- 
lished in The Washingtonian. The magazine did not 
deposit copies until February, 1933, fourteen months 
after its own publication and six months after the 
publication of More Merry-Go-Round. The Supreme 
Court held that copyright had been obtained by The 
Washingtonian on publication with notice and that 
mere delay in registration and deposit did not destroy 
the right to sue. 

c. The action must be brought during a subsist- 
ing term of copyright, and since copyright runs from 
the date of publication, such action would have to be 
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commenced within twenty-eight years from the date 
of publication, or, if copyright was properly renewed, 
within fifty-six years. After the expiration of copyright 
no action for infringement will lie. 

d. The action must be brought by a proper party, ice., 
either the author or the proprietor of a work, and since 
copyright is an integral single right, such action cannot 
be maintained by a licensee. . 

e. The work must not be an illegal or immoral one. 

On production of the play White Cargo a claim was 
made that it was an infringement of a novel entitled 
Hell's Playground, written by Ida Vera Simonton. The 
defense was set up that the novel was immoral. The 
court said: | 


. .. neither the book nor the play is elevating. Both 
are unnecessarily coarse and highly sensual. They 
nevertheless purport to deal with actual conditions 
as they are known to exist in tropical countries, and, 
if such conditions be dealt with in a manner that is 
not calculated to arouse lust in those who read the 
book or see the play, it is doubtful if a charge of im- 
morality may successfully be maintained. If the copy- 
right of Hell’s Playground is invalid upon the ground 
of immorality, it augurs ill for many present-day 
novels and magazines, to say nothing of numerous 
dramas which now meet with public approval. 


The plaintiff was successful. 
James M. Cain sued for infringement, claiming that 
one of his novels, Serenade, had been used by Universal 
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Pictures Corporation under the title When Tomorrow 
Comes. The defense was set up that Serenade was in- 
decent and immoral and that therefore Cain was not 
entitled to copyright. The court, while agreeing that 
there are authorities which deny copyright to works of 
this character, said: 


A narrative can have no immoral tendency when 

_ derelictions end in punishment or suffering, and con- 

trition, followed by merciful forgiveness, which 

brings, as Sharp puts it, “some kind of gray peace.” 

The author did not seem to be conscious of the effect 

of the final scene. And when the meaning just ex- 

' pressed was called to his attention, he stated that he 

had not had it in mind when writing. But, whether 

_ so intended or not, this scene, which makes one 

character expiate by death and the other by penance 

their guilt and sacrilege, destroys all implications of 

immorality or impiety in the earlier scenes of Sere- 
nade. 


Infringement always involves copying, and whether 
or not a work has been copied is a question of fact. The 
essential fact to be determined is whether or not the 
material copied has originality rather than novelty of 
invention. Infringement has been defined by the courts 
as: 


A literal reproduction of the whole, or of substan- 
tially the whole, of a copyrighted work, if unauthor- 


ized, constitutes an infringement, but an infringe- 
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ment is not confined to literal and exact repetition 
or reproduction; it includes also the various modes 
in which the matter of any work may be adopted, 
imitated, transferred, or reproduced, with more or 
less colorable alterations to disguise the piracy. Para- 
phrasing is copying and an infringement, if carried to 
a sufficient extent. Complete or substantial identity 
between the original and the copy is not required. 
Copying and infringement may exist, although the 
work of the pirate is so cleverly done that no identity 
of language can be found in the two works. In such 
cases the question of infringement resolves itself into 
a question of fact on the evidence as to whether or 
not the copyrighted work was used and paraphrased 
in the production of the later work . . . To constitute 
an invasion of copyright it is not necessary that the 
whole of a work should be copied, nor even a large 
portion of it in form or substance, but that, if so 
much is taken that the value of the original is sensibly 
diminished, or the labors of the original author are 
substantially, to an injurious extent, appropriated by 
another, that is sufficient to constitute an infringe- 
ment. 


Ossip Dymow had collaborated with Guy Bolton 
in the production of a play, Bronx Express. Subse- 
quently Dymow wrote a play against the background 
of Jewish society engaged in the cloak and suit indus- 
try, and asked Bolton’s aid in the production and 
adaptation of it. Bolton had the physical possession of 
Dymow’s work. Sometime later Bolton wrote a play 
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called Polly Preferred, which was set against a back- 
ground of theatrical and movie life but which had the 
same theme, for the court to which Dymow came held 
that “perhaps unconsciously Bolton took the theme for 
his play after he had read Personality [Dymow] and 
received the suggestion therefrom.” On appeal the 
court agreed that in each of the plays an ambitious 
girl is presented, having at least potential charm and 
willing to have her ambition served by an ingenious 
young man in financial straits. In each case, though by 
wholly different means, the man sails very close to the 
winds of finance and veracity in exploiting the girl as a 
model of fashion (Dymow) or a movie star (Bolton). 
Result—egratification of ambition for the girl, and re- 
quited affection for the man. Though the higher court 
stated that both plays had this incomplete skeleton in 
common, nevertheless the copying which is infringe- 
ment must be something “which ordinary observation 
would cause to be recognized as having been taken 
from” the work of another, saying that if it requires 
dissection rather than observation to discern resem- 
blance there is no infringement, on the theory that the 
subsection of the plot was not susceptible of copyright. 

Edna Ferber wrote the novel Cimarron, which was 
subsequently made into a motion picture. One Allen 
Caruthers brought action against R.K.O. Radio Pic- 
tures, Inc., on a common-law copyright of an unpub- 
lished manuscript called The Sooners. Both dealt with 
the opening up to settlement of, and the early days in, 
the territory now the state of Oklahoma. Most of the 
incidents were common to the western frontier and the 
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rough life led by its early settlers. There was an ex- 
ception: in each there is the faux pas involving a little 
Negro boy. In The Sooners a boy Percy, while fanning 
the dinner table to keep away flies, becomes so absorbed 
in the talk of the diners that by mistake he strikes one 
of the guests on the side of the head with a fan. In 
Cimarron, Isiah, a little Negro, while fanning flies from 
his perch in a sort of cradle suspended above the dinner 
table, becomes interested in the conversation, loses his 
balance, and falls into a frosted cake. The court said 
that even if the episode of Isiah had been suggested by 
the episode of Percy, it would be insufficient for a basis 
of a finding against Miss Ferber, for the episode of 
Percy is merely glanced at as a supposedly comic ac- 
cretion to the story, not intrinsic to the development 
thereof. 

A booklet entitled Opera Stories, which contained a 
fragmentary description of the plot and characters of 
the operas, was held not a copying of the operas. 

Copying must be substantial. The taking must be of 
either a substantial portion of the work which is copied, 
or be a substantial portion of the work into which the 
copied matter is incorporated, or both. Of course, the 
portion taken must be such that the author may claim 
exclusive ownership. Where a book is copyrighted, its 
material will be protected, except those portions of it 
which may be in the public domain, as, for instance, 
locale, historical data, and other material in which ex- 
clusive property may not be claimed. 

Basic plots, themes, or ideas are generally not copy- 
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rightable. It is the originality of expression and writing 
which is protected. But an original combination of 
scenes, locale, episodes may be copyrighted. 

Anne Nichols, author of Abie’s Irish Rose, sued when 
a motion picture entitled The Cohens and the Kellys 
was produced. It will be recalled that each of these 
two works was based upon a comic conflict between 
Jewish and Irish families, a plot that had gone far back 
in vaudeville history. In each play the grandfather be- 
comes reconciled when he learns that the grandson is 
to bear his name, and the curtain falls in each with 
the fathers exchanging amenities. The court said: 


Upon any work, and especially upon a play, a 
great number of patterns of increasing generality will 
fit equally well, as more and more of the incident is 
left out. The last may perhaps be no more than the 
most general statement of what the play is about, 
and at times might consist only of its title; but there 
is a point in this series of abstractions where they 
are no longer protected, since otherwise the play- 
wright could prevent the use of his “ideas,” to which, 
apart from their expression, his property is never 
extended. Holmes v. Hurst, 174 U.S. 82, 86, 19 S. Ct. 
606, 43 L. Ed. 904; Guthrie v. Curlett, 36 F. (2d) 
694 (C.C.A. 2). Nobody has ever been able to fix 
that boundary, and nobody ever can. In some cases 
the question has been treated as though it were 
analogous to lifting a portion out of the copyrighted 
work (Rees v. Melville, MacGillivray’s Copyright 
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Cases [1911-1916], 168); but the analogy is not a 
good one, because, though the skeleton is a part of 
the body, it pervades and supports the whole. In 
such cases we are rather concerned with the line 
between expression and what is expressed. As re- 
spects plays, the controversy chiefly centers upon 
the characters and sequence of incident, these being 
the substance. . . . If Twelfth Night were copy- 
righted, it is quite possible that a second comer might 
so closely imitate Sir Toby Belch or Malvolio as to 
infringe, but it would not be enough that for one of 
his characters he cast a riotous knight who kept 
wassail to the discomfort of the household, or a vain 
and foppish steward who became amorous of his 
mistress. These would be no more than Shakespeare’s 
“ideas” in the play, as little capable of monopoly as 
Einstein's Doctrine of Relativity, or Darwin's theory 
of the Origin of Species. It follows that the less 
developed the characters the less they can be copy- 
righted; that is the penalty an author must bear for 
marking them too indistinctly. 


The Sam Spade case raised an interesting question 
with regard to the copyright of characters and charac- 
ter names. Dashiell Hammett wrote the mystery-detec- 
tive story entitled The Maltese Falcon, including a 
character named Sam Spade. Hammett sold The Mal- 
tese Falcon to Warner Bros. Later he sold certain other 
stories, in which Sam Spade was a character, to the 
Columbia Broadcasting System. Warner sought to 
enjoin Columbia. The court said: 
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The practice of writers to compose sequels to 
stories is old, and the copyright statute, though 
amended several times, has never specifically men- 
tioned the point. It does not appear that it has ever 
been adjudicated, although it is mentioned in Nichols 
v. Universal Pictures Corp., 2 Cir., 1930, 45 F. 2d 119. 
If Congress had intended that the sale of the right 
to publish a copyrighted story would foreclose the 
author's use of its characters in subsequent works 
for the life of the copyright, it would seem Congress 
would have made specific provision therefor. Au- 
thors work for the love of their art no more than other 
professional people work in other lines of work for 
the love of it. There is the financial motive as well. 
The characters of an author’s imagination and the art 
of his descriptive talent, like a painter's or like a 
person with his penmanship, are always limited and 
always fall into limited patterns. The restriction 
argued for is unreasonable, and would effect the very 
opposite of the statute’s purpose which is to encour- 
age the production of the arts. 


After a protracted series of lawsuits Hammett was 
successful in his contention that Sam Spade was his 
property and could be reused without a charge of 
plagiarism by a first purchaser. 

Biography, works which have a historic background, 
or which lie otherwise in the facts of a given society or 
locale, must draw upon common source material. No 
one can claim that source material to the exclusion of 
others. Everyone has a right to use facts and published 
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records. While this would seem to be almost self- 
evident, the extent of litigation in which questions have 
arisen would seem to point to its being not so plain. 
This applies as well to works which, through the lapse 
of copyright, have fallen into the public domain. 

Hawthorne’s The Scarlet Letter was used as the basis 
of a play by Louis J. McCaleb. Thereafter the Fox 
Film Corporation produced a photoplay of the same 
name. Both the play and the photoplay were based on 
Hawthorne's book and consisted, in large part, of mat- 
ter copied from that book. McCaleb’s claim, in fact, 
would have given him an exclusive property in material 
appropriated from Hawthorne. Such material, however, 
had ceased to be an object of private ownership. Any- 
one might use it who would, and such similarity and 
coincidence as might arise from the use of it by several 
people would not prove infringement by any against 
the other. 

Just as occurrences of a historic or social nature lie 
within the public domain, so also does locale. Fre- 
quently an author seizes upon a part of the world’s 
terrain in which to set his stories. Usually the exotic 
is sought. 

A long-fought litigation, which was in the courts for 
more than twenty years, arose out of the locale of The 
Bird of Paradise. Richard Walton Tully copyrighted 
a play under that name in April, 1911. It was produced 
by Oliver Morosco in September of that year. In 
February, 1912, Grace A. Fendler brought action to 
enjoin Morosco and Tully from producing their play 
on the grounds that it was substantially a copy of her 
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work called In Hawaii. The scene of both plays was 
laid in the Hawaiian Islands, and both told the story 
of a young American who came to the Islands to work 
and succumbed to the charms of a native maiden. In 
both native costumes, religious rites, songs, dances, and 
folklore were introduced as a background for the story 
and formed a significant part of each dramatic com- 
position. There were many points of resemblance and 
similarities in detail in the two plays. As the court said: 
“Probably this is inevitable in two plays about Hawaii. 
The very name Hawaii seems to suggest to Americans 
the hula dance and the sport of swimming; flowers, 
sunshine, and music. It suggests, too, the dread disease 
of leprosy. All these things are introduced, though with 
varying emphasis, in both plays.” Miss Fendler, who 
had at one time lived in Hawaii, took the historic facts 
and common stories and embodied them in her play. 
The court said: “She acquired no exclusive property in 
them. Others might use them at their will in different 
combinations and forms.” 

A parallel example to the failure of Miss Fendler to 
obtain Hawaii for her own is found in the case in- 
volving Zane Grey and his book The Thundering Herd. 
It was one of his typical love stories laid in the South- 
west amid the perils of stampeding buffalo and pursu- 
ing Indians. Buffalo-hide hunting and Indian fights 
are vigorously described. It appeared that one John R. 
Cook had written an autobiography entitled The Bor- 
der and the Buffalo. Its narrative described the situa- 
tion on the southwest border shortly after the Civil 
War, with respect to immigrants, Indians, and buffalo 
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of the period. He described in great detail the numbers 
and habits of the buffalo, the magnitude of hunting 
operations, and the strife between the hunters and the 
Indians. One of the Indian fights described by Mr. 
Grey in his novel was a fight participated in and de- 
scribed by Mr. Cook. A number of similar incidents were 
described in both works. The court found, however, 
that the similar facts described by both were historic 
facts. They were, therefore, in the public domain. 
Noting that a large number of other writers of fact and 
fiction have found in the buffalo a fascinating subject, 
Zane Grey was held blameless. 

An interesting case involved Robert E. Sherwood 
and his drama Abe Lincoln in Illinois. Shortly after 
the play was producted Twentieth Century-Fox Film 
Corp. produced a motion picture entitled Young Mr. 
Lincoln, depicting the same period and events of the 
life of Lincoln. Sherwood and the Playwrights Pro- 
ducing Company sought an injunction against the film 
company, claiming that since they had reawakened 
interest in this period of American history by a drama- 
tization of the formative period of the life of Lincoln 
that the defendant was guilty of unfair competition 
in producing and displaying a motion picture depicting 
the same period and events. The court said with regard 
thereto: 


Since the source of their material belongs to the 
public domain, no exclusive right to the use thereof 
can be acquired even though they were the first to 
discover its value as a medium to awaken public 
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interest. The use of such material is absolute in the 
public and no one can be excluded even though by 
use thereof actual competition is incurred with the 
pioneer in the particular realm of history or litera- 
ture. .. . An endless stream of authorities can be 
cited leading to the conclusion that history and its 
dominant personalities are public and not private 


property. 


Natural phenomena, historic events, social occur- 
rences are more easily bounded in the public domain 
than are ideas, plots, and themes. There are what are 
known as “old” plots and “old” stories. There are many 
well-known themes for writers. And yet there may be 
infringement as between the users of the same plot or 
theme. It is not the plot which is protected, it is the 
telling. “Plot” is itself a collective word when applied 
to works of fiction. It implies not only an idea, but 
a sequence of scenes and situations inhabited by 
people acting under emotions evoked by the situations, 
using language to describe their emotions. The same 
idea or the same plot can be told in innumerable 
arrangements of incident and scene. Character may 
be delineated by the choice of emotions running the 
gamut from A to Z. When the author has impressed 
an “old” plot with his original arrangements of scenes 
and incidents, he has created something new, and a 
new arrangement of scene and incident is, itself, a 
creation capable of establishing individual ownership. 
In a suit involving LeRoy Scott’s play, Number Thir- 
teen Washington Square, the precise question of plagi- 
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» which the court 


arism of incident arose, concerning 


said: 


Plagiarism of incident is less well known, and 
more difficult of detection—yet in my generation O. 
Henry’s unexpected climaxes have been boldly copied, 
and in the preceding one, Dickens's Sketches by Boz 
had a host of imitators. It is doubtful whether inci- 
dents per se can become copyrightable literary prop- 
erty, but it does not take many of them nor much 
casual connection thereof to make what will pass for a 
plot, or scene, and constitute the action of a play; and 
that a scene has literary quality and can be copy- 
righted, and piracy may consist in appropriating the 
action of a play without any of the words is well 
settled. 


In addition, the choice of language may give to the 
“old” plot a new and original wealth—not that it is 
necessary that there should be richness in creation, for 
the laws which establish ownership of literary property 
do not have recourse to moral or artistic values for 
their sanction. And of course similarity of words is the 
easiest net in which to catch the plagiarist. For the 
deadly parallel which discloses use of precisely the 
same words is usually inescapable. 

These embellishments of the plot are the creation 
of the author. Insofar as they are original, they afford 
protection even though the plot be “old.” It is the 
author's treatment which can be, and is, protected. 

Leon Gordon wrote the play White Cargo, which 
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met with phenomenal success. More than five hundred 
performances were given in New York City, and six 
or seven companies were on the road producing the 
play in the United States and England. Ida Vera 
Simonton brought suit, claiming that Gordon's play 
infringed her novel, Hell's Playground. The action of 
both the novel and the play took place in the African 
tropics, in which the central male character, under the 
pressure of demoralizing influences, lives with a native 
woman and undergoes dramatic ruin. The difficulties 
of decision may be seen from the fact that the judge 
took some fifteen printed pages, discussing similarity, 
before he came to a conclusion that the facts were 
such as to warrant the charge of piracy. The plots of 
both were discussed at length. The judge said: “But, 
as I understand the law, a play may fairly be subject 
to charge of piracy, if a substantial number of its 
incidents, scenes, and episodes are, in detail, arrange- 
ment, and combination so nearly identical with those 
to be found in a book to which the author had access 
as to exclude all reasonable possibility of chance 
coincidence, and lead inevitably to the conclusion that 
they were taken from the book.” The court then made 
a list of the similarities and concluded: “Without 
access to the book, I think it inexplicable that he should 
have incorporated into his play such a list of similar 
and parallel incidents, episodes, and scenes. In addi- 
tion, many of them are presented in language that is 
hardly more than a paraphrase of the text of Hell's 
Playground. The difference existing between the novel 
and the play seems to be no more than Gordon believed 
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necessary in order to adapt complainant's story to the 
limitations of the stage.” 

As defined by the court, the paramount question is 
whether the similarities existing between two plays are 
mere coincidences arising because of the development 
by two playwrights of a central idea taken from a com- 
mon source, or whether the similarities are such as 
reveal plagiarism. The court found for Miss Simonton 
and awarded her both an injunction and damages. 

A case involving Fulton Oursler and Lowell Brentano 
is rich with suggestion. They wrote a mystery melo- 
drama, which was very successfully produced, under 
the title The Spider. Thereupon they were sued sep- 
arately by Margaret Denney Rush, who claimed that 
their play infringed a play written by her and entitled 
Murder in the Astor Theatre, and by Samuel Fayder 
and one Kane, who claimed infringement of another 
play, entitled Eye-Witness. The two actions were con- 
solidated and tried together. All three of the plays 
utilized the common idea of a shooting in a theater. 
They utilized in common the interruption of a stage 
performance by a murder in a crowded theater of a 
person seated in the audience. The court held that this 
essential similarity was one of idea, and that the dra- 
matic incidents described were not copyrightable, as 
they lay in the public domain. All of the parties to the 
action, regardless of priority in copyright, were free 
to write and produce plays in which one of the inci- 
dents was the occurrence of such a murder, whether 
they obtained the idea from one of the other plays or 
not. The court said: “When two authors portray the 
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same occurrence in the same setting, presupposing the 
presence of the same people in the same environment, 
acting under the same emotions, similarities of incident, 
unaccompanied by similarities in plot, are not persua- 
sive evidence of copying. The authors having worked 
with the same material to construct the environment 
or setting in which the action is laid, such similarities 
are inevitable, and the products of such labor are 
comparable to paintings of the same scene made by 
different artists.” 


Common Error 


Frequently, when plagiarism or infringement is 
alleged, common error or mistake will be established 
in order to show the taking. So, for instance, in work 
having a historical or real background there may be 
error in dates, or in names, or in the misspelling of 
names and places, or there may be the taking of an 
invented character. So when Matthew Josephson wrote 
his Zola he invented characters, including a butler, 
for Captain Dreyfus. When Warner Bros. produced 
their motion picture Zola they used the same characters 
as had been invented by Josephson. Since they were 
characters that had been added to history as originals, 
their presence in the Warner Bros. picture was an indi- 
cation of the use of Josephson’s material and indicated 
plagiarism. 

Well illustrative of the idea that copying can be 
proven by the taking of invented characters and inci- 
dents was a suit involving the life of Clara Barton, 
founder of the American Red Cross. Mercedes De 
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Acosta was the author of an unpublished screen play 
entitled Angels in Service. The same life story was the 
subject of an unpublished book entitled Dedicated to 
Life, written by Beth Brown and published in “digest” 
form in the Cosmopolitan, entitled War Nurse—The 
Biography of Clara Barton. The court noted that both 
screen play and book contain the following characters: 
Tom Maxwell, Elisha Richards, Mather Richards, Ed- 
die Johnson, Henry Adams, Arthur Holt, and Eyra 
Jenks. All are fictional characters and names, the in- 
vention of the plaintiff. “Eyra” is the product of a mis- 
typing by plaintiff of the name “Ezra.” In both screen 
play and book the Kelly steel patent is identified as the 
clue through which Miss Barton discovers misconduct 
in the Patent Office; in both February 3 is the date 
assigned to Maxwell's death. The court said: 


It is utterly incredible that coincidence can explain 
defendant Brown’s use of these fictional names and 
incidents invented by plaintiff. 

It may well be that defendant Brown mistook 
plaintiff's fiction for fact; and when she copied she 
took what she believed to be in the public domain. 
Her research was chiefly concerned with the hunt 
for dramatic situations rather than for historical 
accuracy. There is no doubt, however, that she 
copied, and since we must ascribe to her the inten- 
tions of her assistants, that she intended to copy. 
The selections she made were made animo furandi, 
with intent to make use of them for the same purpose 
for which the original author used them. 
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Identical errors are not to be taken merely as hap- 
penstance or coincidence. Sometimes a common error 
may arise from misstatement of a source available to 
all. For instance, historical works, biographies, etc., 
which are in the public domain, or which may be 
properly used as source material, may contain error. 
The fact that that error subsequently appears in two 
works, each of which relied upon the same source, 
will not be available to prove that the other copied. 
Sometimes in works such as directories and compila- 
tions, word lists and dictionaries, errors will be delib- 
erately made for the purposes of proving and 
entrapping subsequent plagiarists. But it has been held 
that the copying of a few trap listings, and which do 
not justify an inference of substantial copying through- 
out the work, will not be sufficient to prove culpable 
taking. 


Access 


Obviously there can be no copying unless the copyist 
has had access to the prior work, therefore in every 
copyright suit access must be proven. In some way or 
another there must be proof of possession of the work 
taken and similarity. That possession need not neces- 
sarily be proven by direct evidence. Where there was 
a question as to whether a sculptured dog had been 
copied, the fact that hair conformations and arrange- 
ments appeared in substantial identity was taken to 
show that there must have been access, particularly, 
when measurement with calipers demonstrated identity 
in measurement, shape, and hair conformations to the 
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minutest detail. The similarities being so striking, 
access was inferred. 

After a plaintiff has established a protectible prop- 
erty right, the further issue, common to all copyright 
cases, statutory or common law, is: Was the plaintiff's 
material copied by the defendant? There will seldom 
be direct evidence of plagiarism, and necessarily the 
trier of fact must rely upon circumstantial evidence 
and the reasonable inferences which may be drawn 
from it to determine the issue. An inference of copying 
may arise when there is proof of access coupled with 
a showing of similarity. Where there is strong evidence 
of access, less proof of similarity may suffice. Con- 
versely, if the evidence of access is uncertain, strong 
proof of similarity should be shown before the inference 
of copying may be indulged. 

On the other hand, where two writers used the same 
idea or theme, in fact where both consciously or un- 
consciously made use of a common fundamental plot 
involving the usual gangster type of story but told 
different stories, the mere fact that one had access to 
the work of the other and made a synopsis thereof for 
his files does not establish a cause of action for plagi- 
arism. 

It is true that where access is admitted “the proba- 
bility that the similarities are the result of copying, 
intentional or unintentional,” is high. Access being 
admitted, there might be, despite the best of intentions, 
unconscious and unintentional copying, which may 
amount to infringement. But there must still be simi- 
larity. Where there is no access there can be no copying 
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and therefore no infringement. As has been frequently 
said, if two men independently wrote the “Ode on a 
Grecian Umm” each could have copright therein, for 
similarity without copying is not infringement. 

Whether or not there was intention to copy is irrele- 
vant. It has been said: 


If, however, they had read the story or knew of its 
contents, and if there was a subconscious memory of 
the story derived from such knowledge, and if the 
evidence was such that some unconscious and un- 
intentional copying was disclosed by the play when 
produced, there might be an infringement, notwith- 
standing the intentions of the parties to avoid in- 
fringement. 


Signe Toksvig had worked for three years on The 
Life of Hans Christian Andersen. Her work was done 
exclusively from Danish sources, including the original 
works and letters of Andersen, and conversations with 
persons having knowledge of matters and incidents 
pertaining to the life of Andersen. Margaret Ann Hub- 
bard wrote a novel based on the life of Hans Christian 
Andersen entitled Flight of the Swan. Her work and 
research were confined to English sources, in the course 
of which she read and made use of plaintiffs book and 
included copying from twenty-four specific passages. 
She acknowledged her indebtedness to Miss Toksvig. 
The defense was made that Hubbard took from 
Toksvig’s book only that which appeared in quotations 
which she believed were in the public domain and 
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that she assumed the quotations were taken from An- 
dersen. The court said: 


Even if defendants assumed that the passages 
appearing between quotation marks were not original 
translations from Danish sources, that fact would 
not aid defendants to avoid liability. Intention is 
immaterial if infringement appears. 


Where a property right is proven in material and it 
is established that one who had access to that property 
copied it substantially, then whether the copying was 
conscious or unconscious the property will be protected 
and infringement will be found. 

Assuming a valid copyright: 

a. There can be no infringement of copyright unless 
there has been a taking of a substantial portion of the 
copyright owner's protectible material. 

b. Some of the material ordinarily appearing in a 
copyrighted literary or dramatic work is not capable 
of ownership, is not protectible, and may freely be 
taken by others, without infringing the copyright. 
Such material includes: 

1. The title, which may, however, be protected 
under doctrines of unfair competition. 

2. The theme. , 

3. Locale and settings. 

4. The “situations.” 

5. Ordinarily the characters, particularly where 
such characters are common to the situations of life 
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in which they are depicted, are historical characters, 
or otherwise well-known types of individuals. 

6. Ideas. 

7. Bare basic plots. 

In general the copyright owner's protectible property 
consists in the development, treatment, and expression 
given in the copyrighted work to the elements as herein 
above set forth. The test as to whether a taking of 
protectible property is a substantial taking is not 
primarily a quantitative one. The question is one of 
quality rather than quantity, and is to be determined by 
the character of the work and the relative value of the 
material taken, and the test of such taking is one which 
applies the standards of the ordinary observer. 


Fair Use, Quotation, 


Burlesque, and Permissions 


THE constitutional provision which granted exclusive 
copyright provided that it was for the purpose of pro- 
moting the progress of science, the useful arts. The use 
of copyright material, even to the extent of some copy- 
ing, may therefore, under certain circumstances, not be 
an unlawful use. It may equally as well be lawful. The 
notion of such lawful use comes under the general 
description of the term “fair use.” The English Copy- 
right Act of 1911 and the Canadian Act of 1921 provide 
statutory defenses to claims of infringement, including 
a specific provision that any fair dealing with any work 
for the purposes of private study, research, criticism, 
review, Or newspaper summary shall not constitute an 
infringement. The Copyright Law of the United States 
makes no such provision, but substantially the same 
doctrine is incorporated in the decisions of the courts. 
Before publication there can be no fair use of works 
protected under common-law copyright. As long as an 
author keeps his work confidential and uncommunicated 
no one has a right to use it. 


After the work has been published there may be 
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fair use as well as unfair use. In determining the ques- 
tion of fair use the court must first find whether there 
has been any substantial taking, whether there has been 
any use which might amount to plagiarism. If there has 
been no plagiaristic use then, of course, no question of 
fair or unfair use arises. After the determination of the 
first question comes the question of whether or not that 
which was taken was taken fairly. What is or is not a 
fair use depends upon the circumstances of each parti- 
cular case. So it has been said that “the court must look 
to the nature and objects of the selections made, the 
quantity and value of the materials used, and the 
degree in which the use may prejudice the sale, dimin- 
ish the profits, or supersede the objects of the original 
work.” 

It was never intended that the copyright laws should 
deprive workers in a given field, such as science or the 
arts, of all previous works, as otherwise the progress of 
these arts would be hindered. So when Einstein devel- 
oped the theory of relativity and published it, an im- 
mediate interest was aroused and many persons wrote 
secondary works in the field. Necessarily, they discussed 
the previous work and Einstein’s revelations, but in 
each case the question was, did they merely publish 
Einstein, thus depriving him of his work, or did they 
utilize him as a jumping-off place? 

It has been said that “. . . the law permits those 
working in a field of science or art to make use of ideas, 
opinions, or theories, and in certain cases even the 
exact words contained in a copyrighted book in that 


field.” 
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The law permits writers of scientific, medical, tech- 
nical, and similar books or articles of learning to make 
use of ideas, opinions, or theories and even the exact 
words contained in copyrighted works in the field. This 
is done in the words of Lord Mansfield so that “the 
world may not be deprived of improvements, nor the 
progress of the arts be retarded.” 

It will be recalled that the constitutional grant of the 
right to legislate in the field of copyright was for the 
purpose of “promoting the Progress of Science and use- 
ful Arts.” In such cases the law implies the consent of 
the copyright owner to a fair use of his publication for 
the advancement of science or art. 

Similarly, if one rediscovers a period of history or 
forgotten worlds, the fact that one has re-established 
an interest in the subject does not give an exclusive 
right to the field, and others may enter and write in it. 
An author may even fairly borrow from his own pre- 
vious works if they are in a field in which he specializes 
and in which subsequent works will necessarily bear on 
the same subject or period. 

Use of basic theme, plot, or ideas is fair use up to the 
point where the particular work alleged to have been 
taken shows invention, novelty, and originality in the 
arrangement of incident, character, and writing. 

Madeleine Smith, a Scottish girl, was indicted for 
poisoning her lover. Following the trial a number of 
persons wrote plays, novels, and stories based on the 
case. The last one in the field was held entitled to use, 
not only all that had gone before, but even the con- 
tribution of the particular plaintiff, if they drew from 
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it only the more general patterns, that is, “if they kept 
clear from its expression.” On the other hand, if the 
borrowed material consists of concrete incidents and de- 
tail, then it might properly be held within the protection 
of the Copyright Law and the use be held unfair. 

Nor is direct quotation always an unfair use. Such 
quotation may be made in connection with both fiction 
and nonfiction. In an article published in the Saturday 
Evening Post on the Green Bay Packers, a football 
team, the author incorporated the words of a song “Go! 
You Packers, Go!” The use of the eight lines of the 
song was urged as a fair use, on the ground that the song 
was used in connection with nonfiction. The use of 
the chorus was held incidental and fair. 

J. P. McEvoy wrote a serial story which appeared in 
Collier's entitled Are You Listening?, and in the course 
of it used some ten lines out of eighteen of the first 
chorus of the song “You Can't Stop Me from Lovin’ 
You.” The court approved the notion that the author 
of the original song must have reasonably contemplated 
such use of the words when he created his work, not- 
withstanding the monopoly conferred upon him by 
copyright. 

When Pearl White died, The New Yorker carried an 
article on her death. She had been famous during her 
lifetime when the Perils of Pauline was being shown 
every week in the days of the serial movie. In 1914 the 
plaintiff published a song entitled “Poor Pauline,” con- 
temporary with the motion-picture serial. When in 1938 
The New Yorker used the chorus of the song in its 
article, it was held that publication of a portion of the 
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song was no infringement and that the publication was 
a fair use. 

Criticism is an important and proper exercise of fair 
use. Reviews may quote exclusively for the purpose of 
illustration and comment. A book, when published, is 
a fact concerning which anyone is free to avail himself 
as of any other fact made public. It may be commented 
upon and discussed, and the author's work reproduced 
insofar as it may be necessary to make the comment 
intelligible. And such comment may be serious or 
humorous. It may even be harsh. The use made is fair 
if the purpose is criticism. An author who submits his 
work to the public must expect that kind of use. 

Business forms and contract forms, even though em- 
bodied in a book, may be used and may be copied for 
use. The American Institute of Architects published a 
book of forms called the Standard Documents of the 
American Institute of Architects. They were forms for 
agreements setting forth the understanding and obliga- 
tions of owners, contractors, architects, etc., in pros- 
pective operations. The use and delivery of six copies 
of one form by an architect to the owner and contractors 
with whom he was dealing were held to be a fair use 
under a well established doctrine, that one who pub- 
lishes a book explaining a system or publishes a book of 
business forms contemplates and invites their use as 
such. The court said: “And where the art it teaches 
cannot be used without employing the methods and 
diagrams used to illustrate the book, or such as are 
similar to them, such methods and diagrams are to be 
considered as necessary incidents to the art, and given 
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therewith to the public; not given for the purpose of 
publication in other works explanatory of the art, but 
for the purpose of practical application.” 

Publications of the United States Government may 
be used freely, for the Copyright Law specifically pro- 
vides that no copyright shall subsist “in any publication 
of the United States Government, or in any reprint, in 
whole or in part thereof.” But this does not extend to 
copyrighted material which may be used in such gov- 
ernment publication. It exists only as to government 
material. 

Utilizing a prior work for the purpose of checking on 
one’s own work is permissible. So it has been said that 
it is fair if a competing work is consulted, after an author 
has himself examined the original sources, for the sole 
purpose of discovering possible discrepancies or omis- 
sions, which, when found, will be investigated and cor- 
rected by further independent work. Of course this 
does not mean that one may check on an obviously in- 
complete work and take a large amount of matter from 
prior protected material. 

The necessity for comic material raised by the suc- 
cessors to vaudeville in television has brought an in- 
creased use of parody and burlesque and with it con- 
comitant litigation. Necessarily, either parody or bur- 
lesque involves the use of and reference to the original. 

The following principles have been suggested by 
Judge James M. Carter, who sits in the United States 
District Court for the Southern District of California: 

a. When the alleged infringing work is of the same 
character as the copyrighted work, viz., a serious work 
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with a taking from another serious copyrighted work, 
then the line is drawn more strictly than when a farce 
or comedy or burlesque takes from a serious copy- 
righted work or vice versa. 

b. In historical burlesque a part of the content is used 
to conjure up at least the general image of the original. 
Some limited taking should be permitted under the 
doctrine of fair use, in the case of burlesque, to bring 
about this recalling or conjuring up of the original. 

c. Burlesque may ordinarily take the locale, the 
theme, the setting, situation, and even bare basic plots 
without infringement, since such matters are ordinarily 
not protectible. 

d. The doctrine of fair use permits burlesque to go 
somewhat further so long as the taking is not substantial. 
It may take an incident of the copyrighted story, a 
developed character, some small part of the develop- 
ment of the story, possibly some small amount of the 
dialogue. 

In a case involving the dramatization of the copy- 
righted cartoon strip Mutt and Jeff the defense was 
made that the infringing production was a mere parody 
or burlesque of the original. The court’s opinion shows 
that a substantial taking occurred and therefore, the 
defense of fair use was rejected. 

The dividing line between permissible and non- 
permissible parody is illustrated by four cases, two of 
which occurred in 1909 in the days of vaudeville, and 
two in 1955, when television and motion pictures came 
into conflict. In the first series a parodied imitation of 
an actress's manner of singing a song, in which no copy- 
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righted material was used, was held nonactionable. On 
the other hand, where in addition to mimicry or parody 
of the mannerisms of an actress a copyrighted song was 
sung, infringement was found. In both cases the actress 
was the vaudeville star Irene Green. The court said 
the mannerisms of the artist may be shown without 
words, and if some words are absolutely necessary, still 
a whole song is hardly required, and if a whole song 
was required, it was not too much to say that the 
imitator should select for impersonation a singer sing- 
ing something else than a copyrighted song. 

In the two more recent cases, one involved the per- 
formance by Jack Benny of a humorous sketch, Auto- 
light, burlesquing the motion picture Gaslight. Benny 
defended the use on the grounds that his performance 
was a burlesque. The court held that Autolight, which 
starred Jack Benny and Barbara Stanwyck, took a sub- 
stantial portion of the film. The court gave considerable 
weight to the commercial gain involved and dis- 
tinguished this use from the use in sciences, technical 
fields, and criticism, and pointed out that while the line 
between the permissible and forbidden may be hard to 
draw, that did not prevent the application of the rule. 

In a subsequent case the same court held that a bur- 
lesque playlet entitled From Here to Obscurity, pre- 
sented on television, did not infringe on the motion 
picture From Here to Eternity, saying that the burlesque 
was a new, original, and different literary work. There 
was some similarity between the burlesque and the 
motion picture in incident, and in some of the details 
of the development, treatment, and expression. All such 
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similarities were the result of the intentional use of 
the motion picture by the writers of the burlesque in 
order to accomplish the purposes of a burlesque. The 
use in the burlesque of material appearing in the motion 
picture was of only such material as to cause the viewer 
of the burlesque to recall and conjure up the motion 
picture, or the novel From Here to Eternity upon which 
the motion picture was based, and thus provide the 
necessary element of burlesque. Since no substantial 
taking occurred, the court held that the telecast did not 
disparage or detract from the motion picture. 

Dr. Frank C. Baxter, a professor of English Litera- 
ture at the University of Southern California, testified 
in the Gaslight case as an expert witness. He reviewed 
the use of burlesque throughout the history of litera- 
ture, and summarized it as follows: 


1. Burlesque is a form of comic art, is as old as 
literature. 

2. Burlesque “could not use bitterness or rancor. 
Burlesque is a happy thing.” 

3. Burlesque is rarely personal. 

4, Burlesque is rarely of a whole work of art. 

5. Burlesque changes the tone of the original. 

6. It rarely bothers itself with the evil or the sham, 
the ignominious and the failure. 

7. Burlesque is a sort of compliment. 

8. It is a manifestation of the comic spirit. 

9. Burlesque historically has flourished in those 
societies where there has been most democratic 


liberty. 
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10. Burlesque is a happy toying with serious 
things. 

11. The stage has always laughed at itself. 

12. There have been few important novels, verses, 
or plays that have not been burlesqued. 


An acknowledgment by name of the author and work 
from which material is taken does not establish fair 
use. It might even establish unfair use, since it might 
imply that the prior author had given his consent 
and authorized the use. The mere fact that one 
acknowledges the name of the person from whom one 
has stolen does not make the act legal. The question 
always is, was the taking fair, not was an acknowledg- 
ment given. Acknowledgment may, however, bear on 
intention, and while intention plays no part where legal 
plagiarism is found, intention may play a part in the 
determination of fair use. Since there are legal uses to 
which material may be put, whether or not there was 
such an intention is like everything else a question of 
fact in determining the total issue. 

Generally the tests to be applied in determining fair 
use are: (1) The extent and relative value of the ex- 
tracts; (2) whether the quoted portions might be used 
as a substitute for the original work; and (3) the effect 
upon the distribution and objects of the original work. 

If too much is taken, if what is taken would serve as 
a substitute for the original work and impair its dis- 
tribution, then the use is unfair. Where fair use is made 
there is no need to ask for permission, since what is 
taken is used as a matter of right; to ask for permission 
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is to yield that right. This may give a nuisance value to 
those who may demand payment for fair use. Permission 
should be asked only where the use would be unfair 
without permission. In obvious situations, such as 
anthologies and compilations, permission should be 
asked. But for incidental uses, permission should not be 
asked, otherwise the doctrine of fair use might find 
itself weakened by custom. 


Names and Titles 


Tue title or name of a literary work is not protected by 
statutory copyright. Copyright does not protect the 
name or title of the work, but it does not follow that 
the owner of the name or title cannot have a property 
interest in the title and in its use as against a competi- 
tor. A name or title is protected only when its invasion 
occurs under such circumstances as to establish in a 
court of equity that there has been unfair competition. 
Unfair competition means that there has not only been 
a competitive use of the title, but that competitive use 
occurred under circumstances which the court can find 
to be unfair. Necessarily this definition turns on itself, 
but there is no hard and fast rule for determining the 
elements of unfair competition, since each name or 
title stands on its own, and each alleged unfair use 
requires the separate proof of its unfairness. Each case, 
therefore, is, for all practical purposes, a small law unto 
itself. 

Generalizations are never more dangerous than in 
the field of unfair competition, for a writer has “no in- 
herent right in the title to his production.” Generally, 
however, in order to protect a title: 
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a. The name or title must be arbitrary and fanciful 
and not be a word or words of common significance, 
or so-called household words, or words that are merely 
descriptive. 

b. Geographical or historical names cannot be ex- 
clusively appropriated. 

Nevertheless, recovery has been had under the ex- 
ceptional circumstances of great public identification 
with a particular writing, as, for instance, the name of 
Abraham Lincoln, Oklahoma, South Pacific, etc. 

c. The title must have acquired a secondary signifi- 
cance, i.e., it must have become identified in the 
public mind as the title which is sought to be 
protected. 

d. The title must have been continuously used, i.e., 
the identification of the title with the work must con- 
tinue in the public mind. 

e. The use of the title must not have been aban- 
doned. 

f. The title of a work in the public domain may be 
used in connection with that work by competing pub- 
lishers or producers. 

g. It is not essential that the works be of the same 
character or used in the same form. 


So, for instance, the obvious competition of book 
with book, song with song, motion picture with motion 
picture, does not alone determine, for books, poems, 
or plays may be in competition with motion pictures, 
or with each other, and a magazine may be in competi- 
tion in terms of title with a radio program. The title of 
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a story may not be competitively used. A song title 
may not be used for motion pictures, radio, or tele- 
vision. In the light of these generalizations each case, 
nevertheless, stands on its facts. 

The necessity for both competition and unfairness 
in the competition was illustrated in a case in which 
the plaintiff produced a one-reel picture entitled Infla- 
tion. Plaintiff showed the picture to MGM for purposes 
of procuring distribution of that picture. MGM pro- 
duced its own one-reel picture entitled Inflation. The 
court said: 


It is not at all inconceivable that the defendants, 
after learning that the plaintiffs had produced a 
picture on inflation, decided to do likewise. They had 
a perfect right to do so, just as a writer who, after 
seeing an article or a book on a good timely subject, 
is licensed to write on the identical topic. Races and 
imitations of this character are not at all uncommon. 
. . . Competition alone is not enough; unfairness 
must attend the rivalry. 


To protect the author or proprietor in his property 
right to a title and its use there has been developed 
the doctrine of secondary meaning, which creates a right 
akin to a property right. It is a term which indicates 
that a name or title has acquired a new significance 
as an attribute of the work with which it is coupled, 
and as indicating that work to the exclusion of others. 
It implies that the proprietor of the title has, by exten- 
sive distribution of the work, by advertising, by promo- 
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tion and publicity, created in the public mind an 
identity so that the title comes primarily to mean the 
work with which it is associated. Once such secondary 
meaning has been acquired, the title is a form of prop- 
erty in the same general class as other personal prop- 
erty, and if the rights of the owner are violated he is 
entitled to the same remedies to which the owners of 
other personal property may resort for redress. 

The elements of secondary meaning are, essentially, 
the following: 


1, There must be use, not mere adoption, and the 
mere deposit of a work in the Copyright Office is not 
use. 

2. There must be a length of use sufficient so 
that the title will have become identified in the public 
mind with the work. 

3. There must be an extent of popularization, 
promotion, advertising. 

4. There must have been some effort toward 
promoting conscious connection in the minds of the 
public between the title and the work. 


The question of whether or not a name has attained 
such public recognition as to give to one person the 
exclusive right thereafter to use it is a difficult question 
of fact. If one examines the records of the Copyright 
Office, one will find many duplications, single titles 
which have been used fifteen and twenty times. Which 
of the persons who used a title prior to its next use, if 
any, obtained the right to its exclusive use, must, 
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necessarily, require proof of more than merely the 
application of the name to a work. The facts which 
enter into it are, first, of course, what the circulation 
was; second, when the work was circulated, for it is 
almost self-evident that a work which has been out of 
print for twenty-five or thirty years, even though it 
had had a great sale in its day, is no longer in the 
market. Where there is no competition there can be no 
unfair competition. Another of the factors is the 
amount of money spent in advertising, and general 
evidence, through reviews and publicity, of the fame 
attained by the work. 

Bruno Schelling wrote and published in the Cosmo- 
politan Magazine in 1906 a story under the title 
“Broken Doll.” Thereafter, in 1910, and again in 1914, 
two photoplays appeared under the name Broken Doll, 
but the scenario of neither was based upon the story 
by Bruno Schelling. In 1921 the Saturday Evening Post 
published a story with the same title not in any way 
related to Schelling’s story 

The Associated Producers, Inc., a motion-picture 
company, utilized the Saturday Evening Post story for 
a scenario upon which it based a motion picture under 
the name Broken Doll without permission from prior 
users. During the same year the International Film 
Service obtained the rights to Schelling’s story. It 
brought an action to restrain Associated Producers 
from utilizing the title Broken Doll. The case is inter- 
esting because it contains a significant description of 
the amount of use which would establish an author's 
rights to the title selected by him. Judge Learned Hand, 
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in the course of his opinion, said: “Ordinarily, I should 
indeed think that a single publication in a magazine so 
broadly circulated as the Cosmopolitan would be prima 
facie enough. The story presumably has many readers 
of whom a substantial number remember the title. 
That title, billed or advertised as the title of a photo- 
play, leads them to expect a play based on this story.” 
Nevertheless, the court held that the question was one 
of fact. The fact that the story had come out only once 
—and that years ago—that it was never reprinted, and 
had had nothing but the fugitive publicity of a maga- 
zine, was not enough. The court held that, in the face 
of the subsequent use of the same name in two films, 
it would be a disingenuous assumption to suppose that 
there were any substantial number of people who 
would attribute any secondary meaning to the title at 
all, and for that, among other reasons, denied the in- 
junction sought. 

The titles of plays, of course, provide a fruitful field 
for theft, both in that their titles may be used for other 
plays and also for motion pictures. In not every case is 
the first user entitled to restrain others. Here, too, one 
who seeks a monopoly must establish his right thereto 
by proving, on the facts, that his play has attained such 
public notoriety as to have acquired identification of 
title and play in the public mind. 

Avery Hopwood wrote The Gold Diggers. The play 
was produced by David Belasco at the Lyceum Theatre 
and ran for ninety weeks in New York. Subsequently, 
on tour, five hundred twenty-eight performances were 
given between September 18, 1921, and April 21, 1923. 
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Gross receipts from the play were more than $1,900,000. 
In 1923 Mr. Hopwood sold the rights to Warner 
Brothers to produce the play in motion-picture form. 
Warner Brothers produced it first as a silent picture in 
1923. Its gross receipts were $470,000. Thereafter, they 
produced it as a talking motion picture, and its receipts 
were more than $2,500,000. Such was its success that 
Warner Brothers tried again, with a new talking motion 
picture under the title Gold Diggers of 1933. Such also 
was its success that Majestic Pictures Corporation 
thought to appropriate the title for a picture, under the 
title Gold Diggers of Paris. When Warner Brothers 
sued, alleging that the attempt to use the title under the 
form Gold Diggers of Paris was with the intent to 
capitalize the good will and reputation of Avery Hop- 
woods play and the motion pictures produced by War- 
ner Brothers, the defendants did little to defend—since 
there was no obvious defense—except to allege that 
it was unethical to distribute more than one picture 
based on the same play within five years. The court 
brushed the defense aside and said that Warner 
Brothers’ pictures, advertised under the titles Gold 
Diggers of Broadway and Gold Diggers of 1933 had be- 
come associated in the public mind with Hopwood’s 
play of that title, and thus acquired secondary meaning 
in the motion-picture field as descriptive of film ver- 
sions of the Hopwood play. 

Now the words “gold diggers” are ordinary words 
of general description, and would ordinarily not be 
subject to pre-emption by anyone, but despite that fact, 
having been used by Hopwood and the Wamers to the 
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extent to which they had been, they could not be used 
by a competitor to deceive the public. Warner Brothers 
were given the monopoly which they craved over the 
words “gold diggers” for motion pictures. 

Edmond Rostand wrote Chantecler. He gave Charles 
Frohman the right to produce the play in English in 
the United States after it had been first produced in 
Paris. For several years prior to its production its title 
and subject matter, particularly the fact that every 
character was to represent a barnyard fowl or animal, 
had been published and announced, and the subject of 
the play and its ideas had been constantly and widely 
discussed in the French and European press. In August, 
1909, a dramatic piece in the nature of a burlesque was 
produced in Paris under the name Chanticlair. It ran 
for some weeks. It was also produced in Vienna. Wil- 
liam Morris acquired the rights to produce Chanticlair 
in the United States. When Frohman sued Morris, the 
first question that was raised was that the word “chan- 
tecler,” of which the word “chanticlair” is another 
form, was not susceptible of exclusive appropriation 
by any writer to designate a play. The claim was made 
that it was a descriptive term which must be left open 
to all. Even descriptive terms, however, may be fanci- 
ful as applied to particular things. “Chantecler” is, in 
this case, not descriptive of a play. It describes a 
rooster, rather than a play. Applied to a play, it is fanci- 
ful. In its consideration, the court took notice of the 
fact that M. Rostand was an eminent playwright, and 
that the success of his former productions and the un- 
common character of his latest effort had caused wide- 
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spread and intense interest. Even though the French 
production of Chanticlair had preceded Rostand’s Chan- 
tecler, the Court held that the right belonged to the 
eminent author whose talent and reputation created the 
extraordinary interest of which the defendants sought 
to reap the benefit. Frohman was granted exclusive 
right to the use, and the defendants were restrained. 
They were, however, allowed to continue with the 
performance of their play under the title The Barnyard 
Romeo. 

About 1910 Robert Hilliard was a popular stage idol. 
He produced, with Marc Klaw, an elaborate dramatic 
production entitled A Fool There Was at the Liberty 
Theatre in New York City. The play was presented for 
many years in the United States and Canada, with 
success both artistic and financial. Large sums of money 
were expended for actors, actresses, theaters, equip- 
ment, and advertising. After the stage presentation, 
A Fool There Was acquired a reputation, and the title 
became so well known that the General Film Company 
appropriated it in connection with a photodrama, with 
full knowledge that Klaw and Hilliard were producing 
the play. No other play had been presented under that 
title prior to the production of the drama by Robert 
Hilliard, although the phrase, “a fool there was,” had 
not originated with him, but with Rudyard Kipling. 
The plays were not in any way similar, therefore there 
was no question of copyright. The sole question was 
whether the title, A Fool There Was, was the property 
of Klaw and Hilliard. The court held that it was, and 
that they had acquired an exclusive proprietary right, 
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as a trade name, in the title, A Fool There Was, in con- 
nection with their play. 

Once the right to exclusion has been acquired, it may 
be exercised as against the world, but not forever. So 
that, even though an author might be deemed to have 
acquired a secondary significance for a title and had 
been held entitled to restrain others from using it, that 
would not grant him a right in perpetuity. For should 
the title remain disused for such a period of time that 
it was no longer connected in the public mind with the 
work of the author, then others might again use it. But 
certainly the right acquired would last at least for the 
life of the copyright. 

Names of persons, living or dead, selected for biog- 
raphy or plays, cannot, of course, be acquired exclu- 
sively by any author. Any number of authors may write 
about Washington, Jefferson, Lincoln, Disraeli, or any 
other well-known figure, whether in the political, 
artistic, or scientific fields. No one can map out a field 
in biography and claim it for his own. So Anatole 
France, Mark Twain, and Bernard Shaw, among others, 
have written of Saint Joan and used her name as a title. 
None of them could restrain the others. Special circum- 
stances, however, may sometimes afford protection to 
an author even though he has used such a name. 

John Drinkwater’s Abraham Lincoln affords an in- 
stance of this. When the play was produced in London, 
it achieved international acclaim. Mr. Drinkwater’s 
reputation soared. All over the United States there was 
a demand for its American production, and the press 


book, even before the production of the play by Wil- 
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liam Harris, Jr., was two huge volumes. Public officials 
throughout the United States wrote congratulatory let- 
ters to Mr. Harris, and it became the play to be seen. 
A Mr. Ralph Kettering, a stock producer in the Middle 
West, obtained the rights to a play, A Man of the 
People, which dealt with the life of Abraham Lincoln. 
He first used the subtitle, “Abraham Lincoln,” but as 
the fame of Drinkwater’s play rose, he gradually elimin- 
ated the main title of his play so that it eventually was 
entitled Abraham Lincoln. Mr. Harris brought suit in 
the federal courts in Illinois to restrain Mr. Kettering. 
Under ordinary circumstances such an action would 
have failed, for Abraham Lincoln belongs to all. Under 
the particular circumstance of the renown achieved by 
Drinkwater's Abraham Lincoln, the court expressed its 
opinion informally to the parties that no other play 
under that title ought to be produced while Drink- 
waters play was running: it would have been an im- 
position on the public. Accordingly, Mr. Kettering con- 
sented to a decree restraining him from producing his 
play under the name Abraham Lincoln. 

Test Pilot was used as the title of a copyrighted book 
by James H. Collins, a well-known flier and test pilot, 
and was also used as the title of a motion picture pro- 
duced by MGM. The court held that the words “test 
pilot” were merely descriptive and therefore could not 
be exclusively appropriated by Collins any more than 
could other purely descriptive terms in the absence of 
a showing of the acquisition of secondary significance. 

A similar rule has been applied to the words “con- 
fessions,” “confidential,” “high treason,” “inflation,” 
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“huba huba.” A typical case is one in which Ziff-Davis 
Publishing Company, through one of its subsidiaries, 
published a magazine called Eerie Mysteries, a so- 
called comic magazine. Avon Periodicals, Inc., pub- 
lished a so-called comic book entitled Eerie devoted to 
the field of weird stories. Both were distributed by the 
American News Company. Avon claimed exclusive 
right by reason of priority. The court found that the 
word “eerie” had appeared in the works of Robert 
Burns, Charlotte Bronté, and De Quincey, and that 
it was evident that the word is generic, of common 
usage and origin, with a semantic history of at least six 
centuries, and therefore in the public domain. It held 
that a name, generic in origin, cannot be ordinarily 
exclusively appropriated, and said: 


The first use of a title does not, ipso facto, give to 
such user an exclusive right to an uncoined or non- 
fictitious name. Despite a persistent belief that the 
first use of a specific name or description gives a 
power to such user to prevent its employment by 
others, it is important to find that no such doctrine 
exists. ... 

It is quite common to find magazines using names 
startlingly similar. There is Radio Digest, Radio 
World, Radio Age, Radio Progress, Radio News, Radio 
Broadcast; Motor, The Motor, Motor Transport, 
Motor Record, Motor World, Motor Age, Motor Life; 
Field and Stream, Forest and Stream; Popular Me- 
chanics, Popular Science; to cite a few. In the field 
of comics, a cursory examination of newsstands dis- 
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plays discloses magazines with titles such as: Weird 
Science, Weird Worlds; Suspense, Suspense De- 
tective; Man, Bat Man; The Thing, The Beyond; 
Web of Mystery, Journey into Mystery; First Love, 
Young Love. 


In the absence of proof of the acquisition of second- 
ary meaning the court decided against Avon, since the 
use of a title which has acquired no secondary meaning 
and is descriptive of the publication is open to all. 

On the other hand, we have the action of the Dell 
Publishing Company, which published magazines 
designated as “Modern Magazines’-—Modern Screen 
and Modern Romances. When another corporation 
published a magazine entitled Modern Movies, it was 
held that although the word “modern” was not an ar- 
bitrary or fanciful word, and was a generic term, the 
effort on the part of the defendant to publish a maga- 
zine entitled Modern Movies in the face of Modern 
Screen was unfair competition. That each case stands 
on its own may be seen from the fact that College 
Humor could not obtain an exclusive right as against 
College Comics. The magazine called G-Man could not 
restrain the use of the title Ace G-Man; nor could Life 
restrain the use of the title More Life. 

Condé Nast once decided that Bon Ton was a good 
name for a magazine. It was. It had been used by the 
S. T. Taylor Company for some sixty years for a period- 
ical bearing the title Le Bon Ton, dealing with styles 
and fashions in women’s apparel. When Mr. Nast made 
his decision, he acquired from the publishers of a 
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periodical published in Paris, and known as the Gazette 
du Bon Ton, the right to issue in the English language 
a special edition of the said publication. The S. T. 
Taylor Company felt aggrieved. They sued Mr. Nast, 
who was the publisher of Vanity Fair and Vogue, both 
in the same field as their magazine Le Bon Ton. Un- 
fortunately for Mr. Nast, the court held that the words 
“bon ton” had acquired a special and unusual meaning 
because of their use for the long period covered by the 
existence of Taylor's magazine. The arbitrary applica- 
tion to the said purpose was emphasized by the court, 
which held that they were not words of the English 
language, and to many persons would convey no mean- 
ing except as a designation of Taylor's periodical, at 
least so far as publications were concerned. To the 
court it appeared that the Taylor Company, by its con- 
duct for many years, had acquired a valuable trade- 
mark, and should not have such value destroyed or im- 
paired by its use by others. The court said that the 
natural and probable tendency of Mr. Nast’s conduct 
was to deceive the public, so as to pass off the said 
magazine to be published by him as the publication of 
Taylor. Mr. Nast was enjoined. 

There may also be protection for the names of char- 
acters which have become associated in the public mind 
with a particular work. Most of us remember that hero 
of our youth called Frank Merriwell, who figured in 
some twelve hundred and thirty-six stories written by 
Gilbert Patten under the pen name Burt L. Standish. 
The stories revolved around the central character called 
Frank Merriwell and portrayed his adventures during 
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school and college days and after graduation. They were 
(as the court later found) “clean, wholesome stories of 
American life,” and were so widely read that Frank 
Merriwell became a real and impressive figure in the 
imagination of the boys of the time. News of his name 
and exploits extended to all parts of the country. 

The Superior Talking Pictures, Inc., a distributor of 
motion-picture films, apparently decided that so good 
a name ought not to be left unused, and advertised a 
series of twelve three-reel features of the Northwest 
Mounted Police entitled Frank Merriwell (and so 
forth ). The court found that the Frank Merriwell stories 
had definitely become fixed in the public mind with the 
works of Burt L. Standish. The stories had appeared 
over a period beginning April 18, 1896, to February 6, 
1915, in a magazine published by Street and Smith 
known as the Tip-Top Weekly. The average weekly 
sales were 100,000, and the total distribution for the 
period excedeed 98,000,000 copies. After 1915 the 
stories continued in book form and were sold in paper- 
covered books for ten cents each. There were more than 
250 of these paper-covered novels, and more than 25,- 
000,000 copies of them were sold. Some of them, bound 
in cloth, had approximate sales of 50,000 copies. When 
Patten sued the Superior Talking Pictures, Inc., the 
court held that, under the facts, while it was true that 
his copyright had not covered the titles, the name had 
become descriptive of and closely identified in the 
public mind with the author’s work. Under the ordinary 
principles of unfair competition the defendants were 
restrained from using the name Frank Merriwell. 
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Other old friends of our youth were Buster Brown 
and his dog, Tige. Buster and Tige were the creation of 
Richard L. Outcault. Buster will be remembered as a 
young male child about five years of age, with blond 
hair, dressed in bloomers and a pink coat extending a 
little above the knees, a large white collar and bow, and 
wearing a sailor hat. He was invariably represented by 
Outcault with his playmate Tige. Outcault, in 1902, in 
collaboration with George T. Smith, dramatized Buster 
and his dog in the form of a musical drama Buster 
Brown. In 1906, Al LaMar and some others produced 
a play or dramatic sketch under the title Buster Brown, 
and announced it in posters, placards, and newspapers 
which simulated and colorably imitated Outcault’s title. 
It was not contended in the case that the two plays were 
in any way alike; the sole question was whether the 
defendants had appropriated the title and names of the 
plaintiff's principal characters. Outcault prevailed, and 
it was held that he had established Buster Brown and 
Tige as the names of his own particular creatures and 
was entitled to their sole use. 

Now Yukon Jake was a mighty man, and his fame 
came when E. E. Paramour, Jr., wrote his famous The 
Ballad of Yukon Jake. The poem was printed and re- 
printed. It was published and republished in magazine 
form. It was published in bound volumes. Because the 
name had become so widely known, Mack Sennett, Inc., 
made a motion picture under the title. Mr. Paramour 
sued, and the case is interesting because it is one of 
the few cases in all literary history where the name of 
a poem was involved in such piracy. The court found 
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mind as Mr. Paramour’s creation, and granted him an 
injunction and damages. 

Once secondary significance has been attained, the 
property in the title will extend throughout the area in 
which the title has become known, so that a play 
produced in New York may be protected elsewhere 
throughout the United States. 

On the other hand, secondary usage is not shown 
merely by evidence of advertising, widely or over a 
period of time, a title which is a generic term or in the 
public domain. The criterion is the achievement of a 
result, not alone the expenditure of effort. 

Advertising under certain circumstances may have no 
value. 

When Walt Disney produced Alice in Wonderland he 
spent more than three million dollars on the production 
and vast sums on advertising. Disney said that his Alice 
in Wonderland had acquired a secondary meaning, in 
that a motion picture having that title had become 
established in the public mind as being the Disney 
picture. Almost simultaneously another picture was pro- 
duced under the same title. There was no question but 
that the title Alice in Wonderland was in the public 
domain. The mere fact that Disney had spent more 
money on his picture and had more widely advertised 
it was held not to give him an exclusive right even for 
the short period which would be required for the first 
run of his picture. The court said that this was the sort 
of competition which should be encouraged rather than 
suppressed. 
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Since each case stands on its own, all criteria become 
relative. Use of a title for a period of weeks, if sufficiently 
intensive, may be as satisfactory for all lawful purposes 
as a period of years. There is no definitive rule as to the 
length of time required to establish secondary meaning. 
The question is whether widespread identification has 
been achieved. It is identification by whatever standards 
have been established that determines secondary mean- 
ing. Priority of use does, however, have some bearing. 

Of course no matter when acquired the property 
right in a name or title can be lost by abandonment, 
which is like all other questions a question of fact. 
Nonuse of the name or title over an extended period of 
time may be one of the facts which enter into the 
question of whether or not the title has retained its 
identification in the public mind. So where a title had 
been used for six months and not used for three and 
one half years thereafter it was held to be abandoned. 

When a work which has been copyrighted falls into 
the public domain, or is otherwise in the public domain, 
that work may be reprinted, using both the name of 
the work and of the author. The leading case on this 
is Clemens v. Belford, in which Samuel L. Clemens 
sought to obtain exclusive use to his pseudonym Mark 
Twain, and was denied relief in connection with the 
use of works which had been produced under that 
pseudonym after the copyright term expired. 

Edward S. Ellis was an outstanding author, who had 
written juvenile and historical works. Among his earlier 
juvenile works were two, one entitled In the Apache 
Country and the other The White Mustang. Neither 
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of the books had been copyrighted, and thereafter some 
book publishers printed copies of each of Ellis’s books 
under his nom de plume of Lieutenant R. H. Jayne, 
with the name “Edward S. Ellis” and “Ellis” printed on 
the covers and wrappers. It was conceded that the pub- 
lishers had a right to print the books, but it was con- 
tended that in the absence of permission, the author's 
name could not be used. The court held that the pub- 
lishers had the right to use the name since it was a 
true statement of fact with regard to authorship of a 
work in the public domain. 

The music of Dmitri Shostakovich, Serge Prokofieff, 
Aram Khachaturian, and Nicolai Miaskovsky was used 
in connection with a motion picture known as The 
Iron Curtain. Their names were used in what is known 
as “credit lines,” and one of the composers is shown 
placing a record of his music on a phonograph. The 
music was in the public domain and enjoyed no copy- 
right protection. The court held that the use of their 
names in connection with the publication or use of their 
works was permissible. 

The field of unfair competition in which all of these 
cases fall establishes only the broadest of principles, but 
those principles are equitably applied to the facts of 
every case. As Judge Learned Hand has said: 


There is no part of the law which is more plastic 
than unfair competition. 


Protection of Ideas 


THE very word “idea” suggests the difficulty which 
arises in any legal attempt to give it form and definition 
for purposes of enforcement. It has a philosophical 
meaning. It may mean thought, conception, or notion. 
It may mean opinion or belief. It may mean plan or 
project. When ideas reach the form of being plans or 
projects, particularly for the exploitation of an idea, 
then payment may be sought and legal obligation as- 
certained. Because of the multiplicity of meaning which 
the word “idea” may have, there was great difficulty in 
finding methods for the enforcement of the obligation 
which arose out of the communication of ideas and 
their use for practical ends. 

Originally, as Augustine Birrell, in his charming lec- 
ture on “Literary Larceny,” said: “Ideas, it has always 
been admitted, even by the Stationers’ Company, are 
free as air. If you happen to have any, you fling them 
into the common stock and ought be well content to see 
your poorer brethren thriving upon them.” 

The first attempts at enforcement were in the field of 
copyright, and since copyright implied monopoly there 
was a strong prejudice against erecting a monopolistic 
property in ideas. 
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“Property, said the court, “is a historical concept; 
one may bestow much labor and ingenuity which inure 
only to the public benefit; ‘ideas, for instance, though 
upon them all civilization is built, may never be 
‘owned. The law does not protect them at all, but 
only their expression.” 

Yet another court referred to ideas as comparable to 
ferae naturae, in which property rights are dependent 
upon possession, and are lost as if by escape of a wild 
animal. Abstract ideas cannot be made the subject of a 
property right. 

And so throughout the development of the copyright 
law, ideas as such could not be protected. In the Abie’s 
Irish Rose case the court said: “Though the plaintiff dis- 
covered the vein, she could not keep it to herself; so 
defined, the theme was too generalized an abstraction 
from what she wrote. It was only a part of her ‘ideas.’ ” 

In The Bird of Paradise case the court said: “There 
may be literary property in a particular combination of 
ideas or in the form in which ideas are embodied. There 
can be none in the ideas.” 

Again the thought was expressed: “The object of 
copyright is to promote science and the useful arts. If 
an author, by originating a new arrangement and form 
of expression of certain ideas or conceptions, could 
withdraw these ideas or conceptions from the stock of 
materials to be used by other authors, each copyright 
would narrow the field of thought open for development 
and exploitation, and science, poetry, narrative, and 
dramatic fiction and other branches of literature would 
be hindered by copyright, instead of being promoted.” 
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And so the ideas behind books on science, medicine, 
art, painting, mathematics, bridge building, etc., can 
never be claimed under copyright as the exclusive 
property of any author. For when a work of art or litera- 
ture has been copyrighted the owner is protected only 
in the method of expression of the idea contained in the 
copyrighted work and not in the use of the idea. 

Into this stream of cases based on copyright for the 
protection of ideas there came a modern intruder. This 
was the notion that where the idea consisted in a plan 
or project capable of commercial use that there ought to 
be protection when such idea was conveyed for that 
purpose. The development of that concept has occurred 
within the past thirty-odd years, and today, under cer- 
tain circumstances, ideas may be protected. A first step 
toward such protection is the requirement of proof 
that the idea is original. When an inventor patented an 
idea in which two additional seats were to be inserted in 
a coupé or roadster model of an automobile behind the 
front seat or from the side walls of a car, and com- 
municated that idea to General Motors, he sought to 
recover when they used it, and said that otherwise 
General Motors would be unjustly enriched by the idea. 
The court said that the first requirement was a showing 
of novelty and originality in the idea, and that in the 
absence of such showing no recovery could be had. 

In addition to novelty and originality the idea must 
be reduced to what is called concrete form. So, when a 
Mr. Thomas suggested to the Reynolds Tobacco Com- 
pany that they advertise one of their brands of 
cigarettes as buming much slower than others, and 
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suggested that they prove this by actual tests, he was 
unable to recover on his claim that the company had 
used his idea for advertising, for the court held that 
there was no property right in the offer of an abstract 
idea unless such idea had been reduced to concrete 
form, saying that originators of ideas have ample pro- 
tection, since they are in control of them until they 
have produced an express contract providing for com- 
pensation. It held that since the letter in which Thomas 
submitted his idea did not contain concrete suggestions 
for advertising purposes that he could not recover in the 
absence of an express agreement to pay. 

An author had an idea to build a motion picture 
around the colorful story of the Palace Theatre in New 
York City, with the old vaudeville characters, and trans- 
mitted that idea to RKO Pictures, and the court held 
that the idea was so abstract that the author had no 
propery right, since it was not embodied in tangible 
form. 

Reggie Bowen had an idea for a radio program in- 
volving the use of local orchestras. He planned that 
broadcasts be given in different large cities each week 
through the facilities of the network. The artists would 
include famous names in comedy, song, and drama to 
be worked into the local musical background. He trans- 
mitted the idea to the Wrigley Company, and claimed 
thereafter that they used the idea. The court said that 
it was merely an idea or scheme in which there was no 
property right, and since the idea had not been reduced 
to concrete form it was not protected where Mr. Bowen 
voluntarily communicated the idea to Wrigley with- 
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out protecting it by contract. The court said that what- 
ever interest he had in the idea became common 
property on disclosure. 

On the other hand, where writers submitted to a 
radio broadcasting company a fully-developed and 
recorded program, entitled Hollywood Preview, which 
consisted of the production of a play for the purpose 
of obtaining the public’s opinion as to the advisability 
of turning the play into a picture, the submitted pro- 
gram was held to be a “concrete idea” rather than a 
“submitted idea” and subject to protection in property 
right. | 

The third requirement is that the idea be submitted 
under circumstances which imply an obligation. 

Lloyd K. Belt had an idea for a type of radio pro- 
gram in which the utilization of student talent selected 
from different high schools could be made and recorded 
as a student assembly, retaining the atmosphere of 
school by referring to the show as a “class,” to the acts 
as “assignments,” and to the action as “recitations.” 
There was to be a rendition of several pieces by the 
school glee club. A bank entered into an agreement at 
first with Mr. Belt to utilize the idea, but later on 
carried the plan forward without his assistance. He sued 
the bank, and the court said that, even though the con- 
tract between Belt and the bank had been terminated, 
that did not erase the facts of disclosure under cir- 
cumstances whereby he was to get a contract, and 
since a contract was implied from the conduct of the 
parties, it held that he was entitled to compensation. 

John W. Shaw had an idea for an advertising cam- 
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paign for the Ford Motor Company. It was contained 
in a slogan “Get the Feel of the Wheel.” Mr. Shaw con- 
tended that the negotiations between him and the Ford 
Company had resulted in an implied contract to pay 
him. He asserted that the ideas and material submitted 
by him to Ford had been used without authorization 
in a subsequent campaign. The court said that such 
property interest is recognized and protected and set 
the case for trial. 

A Mr. Healy had submitted to R. H. Macy & Com- 
pany a Christmas advertising campaign involving three 
slogans, one of which Macy’s used, “A Macy Christmas 
Means A Happy New Year.” Healy had submitted not 
only the slogans but a complete advertising plan with 
words and sketches and carefully worded advertising 
material. He testified that when he went to Macy's that 
he said to the gentleman in charge that his object was 
to sell it, and was told that in the event that Macy's 
used the idea they would purchase it. There was no 
express contract determining the amount he was to be 
paid, but it was held that he was entitled to recover 
the reasonable value in view of the fact that the con- 
versation had taken place. 

The case involving Mr. District Attorney is of particu- 
lar interest. Alonzo Deen Cole had produced a com- 
bination of ideas for a radio series in concrete form, 
which bore the title Racketeer & Company, and he had 
submitted it to Phillips H. Lord, Inc., for sale. He 
asserted that the Lord, Inc. production, Mr. District 
Attorney was similar to his program, and testified as to 
certain amounts paid in commercial radio as being a 
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fair yardstick. He also testified as to certain conversa- 
tions had with Mr. Lord, from which a contract might 
be inferred. The court said that an express contract 
would afford him protection even as to his mere idea, 
but since, the court said, they were dealing with a 
specialized field, having customs and usages of its own, 
he was also allowed to have the jury consider an im- 
plied contract and to recover on the basis of the value, 
utilizing the sum of $500 for a half-hour broadcast as 
a yardstick. 

On the other hand, unsolicited disclosures of an idea 
do not create any enforcible contract implied in law. 
Contract protection is necessary upon disclosure to pre- 
vent a public dedication. 

Literary ideas embodied in a play, novel, or other 
written form will not be protected as such. They will be 
protected only insofar as the clothing or garb which 
adorns them is original and protectible under copyright 
law. Ideas which are the basis of a scheme or plan will 
be protected, provided that, first, they are novel and 
original; second, that they are presented in a concrete 
form; third, that they are presented under circumstances 
which imply the necessity for payment for their use and 
where some ascertainable basis for payment can be 
found; and, lastly, where there is an express contract for 


the payment for use of the idea. 


Libel 


Tue right to sue for libel is one of the most trouble- 
some in the fields of communication. Even writers who 
might be presumed to be aware of the danger inherent 
in the publishing of unlawful references to other human 
beings and institutions suffer inadvertently. Supreme 
Court justices, cabinet ministers, law school professors, 
and others have been amerced in damages. 

Although the First Amendment to the Constitution 
provides that Congress shall pass no law limiting the 
freedom of the press, and although all of the states 
have such provision in their constitutions, libel is an 
exception to the limitation. For libel lies in that category 
of “fighting words” which, from earliest times, have 
notoriously tended to a breach of the peace, and was 
therefore excluded from the constitutional protection of 
free speech. Whether libel be viewed as an attack on 
property rights, the right to gainful employment, or an 
injury to personality, the problems presented in an 
analysis and definition of the terms and words which 
constitute libel are the same. 

The dignity of man in terms of reputation and posi- 
tion in the community when attacked by libel is deter- 
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mined by the mores of the society in which such attacks 
occur and the time when they are made. 

Throughout the United States words that in one 
community might even be considered laudatory are 
libelous in another. The personality of man is a con- 
dition and a function of man considered as a part of the 
group. So a scale of words may place particular lan- 
guage either high or low, as it affects the values ranging 
from inane conceit and vapid vanity to a sense of pride 
and honor which have objective justification. In the 
relationship of people, whether it involves their home, 
their business, their sex, or their health, libelous words 
may intrude to do substantial damage. It is for this 
damage that the law of libel gives recourse. 

Libel, like other ills, may be prevented by careful 
and studied examination before the emission of 
material. Libel in law is a tort, that is, a civil wrong, 
which is distinguishable from slander by the perma- 
nence of form which it has. It has been said: “What 
gives the sting to the writing is its permanence of form. 
The spoken word dissolves, but the written one abides 
and perpetuates the scandal.” That permanent form 
may be printed or written words, pictures, cartoons, 
effigies, or any expressive symbol which may be utilized 
for communication. Slander is of lesser degree because 
it occurs in the more temporary form of the spoken 
word. The tort of libel is a creature of the common 
law whose expressions and definitions are found in the 
judicial decisions of the courts and in statutes. In addi- 
tion, libel is a crime in many states of the Union. It is so 
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created by statute which defines the nature of the libel 
and also defines the privileges and immunities to libel. 

Criminal libel, which is far less resorted to than civil 
libel for redress, is prosecuted by an organized society 
rather than by the individual who has suffered. 

The definitions of libel are many. With the laws of 
forty-eight states and the courts of the United States 
all to be looked to, it is obvious that in almost every 
case some new distinction will be added. The United 
States Supreme Court has defined it as follows: “A 
libel is harmful on its face; if a man sees fit to publish 
manifestly hurtful statements concerning an individual 
without other justification . . . the usual principles of 
tort will make him liable if the statements are false or 
are true only of someone else. An unprivileged false- 
hood need not entail universal hatred to constitute a 
cause of action.” (Peck v. Tribune). One should note 
in connection with this definition the statement that 
it need not cause all of society to hate the person 
libeled, thus limiting the area within which the libel 
must circulate to have effect. The Supreme Court of 
the United States has also defined libel as “an utterance 
tending to impugn the honesty, virtue, or reputation, 
or publish the alleged or natural defects of a person 
and thereby expose him to public hatred, contempt, or 
ridicule.” Observe here the inclusion in the definition 
of the “alleged or natural defects.” (Dorr v. U.S.) An- 
other of that court’s definitions holds: “Every publica- 
tion, either by writing, printing, or pictures, which 
charges upon or imputes to any person that which 
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renders him liable to punishment, or which is calcu- 
lated to make him infamous, odious or ridiculous, is 
prima facie a libel. . . .” (White v. Nicholls.) 

In New York it has been stated: “A malicious publi- 
cation tending to expose a person to ridicule, contempt, 
hatred or degradation of character is libelous.” (Byrnes 
v. Mathews.) Again in New York libel was defined as 
follows: “A publication is libelous on its face when 
the words impute to the plaintiff the commission of a 
crime or a contagious disorder tending to exclude him 
from society, or when the injurious words are spoken 
or published with respect to his profession or trade, 
or to disparage him in a public office, or tend to bring 
him into ridicule and contempt.” (McFadden v. Morn- 
ing Journal.) 

Another New York court held that “Words which 
tend to expose the character of the plaintiff to the 
ridicule and contempt of the community, whether they 
impute a punishable offense or not, are actionable 
when put forth in the shape of written or printed 
slander. The proposition that the imputation of a pre- 
vious, vicious and corrupt life tends necessarily and 
directly to degrade the individual in the estimation of 
the community at the time of the publication of the 
libel is too obvious to require argument. Where a libel 
was published imputing corrupt conduct to the plaintiff 
in his office of a Senator of the State, his term of office 
having expired, it is a mistake to suppose that the 
ground of the action is the libel upon his official charac- 
ter. It is the calumny against his private character, 
charging him with having been guilty of previous mis- 
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conduct, seriously impeaching his integrity and honor, 
and which tends to degrade him in the opinion of the 
public, of which he complains.” (Cramer v. Riggs.) 
So each of the courts in defining libel has added 
varied words and terms. A general summation of the 
judicial definitions of libel would probably serve to 
crystallize its meaning: False written or printed words, 
symbols, signs, pictures, or other methods of expres- 
sion which expose or tend to expose a person to con- 
tumely, contempt, shame, disrepute, and_ ridicule, 
including words which tend to degrade the individual 
or lessen him in the estimation of an appreciable por- 
tion of the community, or that portion of the com- 
munity which affects or may affect his personality or 
his business, profession, or calling, and malicious 
publications tending to blacken reputations or to ex- 
pose the object of the libel to public hatred, contempt, 
and ridicule are libelous. A communication is libelous 
which offers the idea either that the person to whom 
it refers has been guilty of some penal offense or that 
he has been guilty of some act or omission which, 
although not a penal offense, is disgraceful to him as a 
member of society, and the natural consequence of 
which is to bring him into contempt among honorable 
persons. Or if a communication points out that he has 
some moral vice or physical defect or disease which 
renders him unfit for intercourse with respectable 
society and, as such, would cause him to be generally 
shunned or avoided; or that he is a notorious, bad, or 
infamous character, it is libelous. Communications are 
libelous which impair the character by imputing vicious 
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motive or unsocial conduct; which reduce the respect- 
ability; which lessen the social position by exposing to 
shame, to disgrace, and to ridicule; which imply 
lowered mentality or loathsome physical disease; or 
which make a criminal charge or charge of other un- 
lawfulness. Generally, communications are libelous 
which tend to degrade in the estimation of the com- 
munity, to deprive the individual of public confidence 
and the temporal advantages which result naturally 
from a reputation for honesty and sobriety; which 
would cause him to be shunned or avoided in his 
business, profession, or occupation. 

In addition to the judicial definitions the laws of the 
several states contain statutory definitions. For in- 
stance, California provides: 


Libel is a false and unprivileged publication by 
writing, printing, effigy, picture, or other fixed re- 
presentation to the eye, which exposes any person to 
hatred, contempt, ridicule, or obloquy, or which 
causes him to be shunned or avoided, or which has a 
tendency to injure him in his occupation. 


Texas provides an unusually detailed description: 


The written, printed or published statement, to 
come within the definition of libel, must convey the 
idea either: 

1. That the person to whom it refers has been 
guilty of some penal offense; or 

2. That he has been guilty of some act or omission 
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which, though not a penal offense, is disgraceful to 
him as a member of society, and the natural conse- 
quence of which is to bring him into contempt 
among honorable persons; or 

3. That he has some moral vice, or physical or 
mental defect or disease, which renders him unfit for 
intercourse with respectable society, and such as 
should cause him to be generally avoided; or 

4, That he is notoriously of bad or infamous char- 
acter; or 

5. That any person in office or a candidate there- 
for is dishonest and therefore unworthy of such 
office or that while in office he has been guilty of 
some malfeasance rendering him unworthy of the 
place. 


From both the common-law definitions and the 
statutes we may gather the truth of what the Supreme 
Court of the United States said when it quoted Lord 
Mansfield with approval: “Whenever a man publishes, 
he publishes at his peril,” paraphrasing Pollock, who in 
his work on tort said: “A man defames his neighbor 
at his peril.” | 

The definitions are not enough. They act as a guide 
for determination. Words have many facets and many 
interpretations. Their values change with time, with 
place, and with association. Whether or not a word has 
a libelous connotation will therefore require analysis 
and perception in terms of its milieu and period. Words 
are but symbols and, like all symbols, have a varying 


impress. The red flag elates the Russian but enrages 
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John Bull. To bear the cross is noble; to double-cross, 
corrupt. Dealers in the symbols of communication 
must develop a hypersensitivity so that the buzzer, 
the gong, or the light, sounds and appears in the mind 
and warns of the impending danger. As Mr. Justice 
Holmes has said: “A word is not a crystal, transparent 
and unchanged; it is the skin of a living thought and 
may vary greatly in color and content according to the 
circumstances and the time in which it is used.” As the 
relationships of men and women change, as their forms 
of organization change, the significance of allegedly 
libelous words changes. The libel of yesterday may be 
praise today, or vice versa. 

This is particularly true of words with political and 
social imputation. Currently, the word “Communist” 
is a word and appellation of frequent use. To call a 
man a “Communist” in Moscow would certainly not 
be objectionable to him. It might even be a term of 
highest praise and social esteem. To call a man a 
“Communist” in New York might in some circles be 
deemed praise. In some it might be harmful, and in 
some it might even be a word legally libelous. If one 
were to call a man in the deep South a “Communist,” 
it might hold him up to scorn in his community and 
certainly be libelous if he were running for office. 

So important is the element of currency that the 
courts of New York, within a period of two years, wrote 
conflicting opinions as to whether or not the word 
“Communist” is libelous within a period of transition. 
The political animus of a word changed that quickly. 
So the word “Fascist” could be a word in point of place 
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and time that was either libelous or nonlibelous. When 
Winston Churchill was praising Mussolini and counte- 
nancing colored shirts in England, the word “Fascist” 
would not be libelous. After the “stab in the back,” it 
could have been libelous. The word “Nazi,” at a time 
when men were praising Hitler for causing smoke to 
rise from all the stacks in Germany, might not be 
libelous. After the disclosures of Biichenwald, it might 
be. Undoubtedly while we were at war it was. 

Thus the word “atheist” might be a word of disap- 
probation in a devoutly religious country and a word 
of praise in other countries. Similarly, if one were to 
say of a man in Harlem that he was a friend of the 
Negro, it would definitely help him toward political 
and social preferment. If one were to call a candidate 
for office in Mississippi a friend of the Negro, it would 
not only harm him in social preferment, it would 
probably be libelous. 

Many other words have been accepted as having 
new significances in the light of the day in which they 
are used, and many slang words and expressions have 
been accepted as having the meaning which the public 
ascribes to them, despite their dictionary definition, or 
sometimes despite the fact that they do not appear in 
the dictionary at all. The courts, in libel actions, are 
constantly taking cognizance of the presence of new 
words and their changing connotations. One of them 
has said: “Dictionary meanings, however, are not con- 
clusive. English is not a dead but a virile language, 
flexible, progressive, continually being enriched from 
all sorts of sources, its common speech made piquant 
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and interesting by slang and jargon, often better under- 
stood by the man in the street than the classic diction 
of its great masters. The noun ‘combine, meaning a 
secret combination for the purpose of committing 
fraud, a conspiracy, was added to the language by a 
witness on a famous trial in the city of New York in 
1886, and is now a dictionary word. Of course there 
are innumerable instances of like character.” (Grant v. 
New York Herald Co.) 

Similarly, in a case involving the use of the word 
“racket,” it was held: “The meaning for which the 
plaintiff contends is that it is the engaging in an occupa- 
tion to make money illegitimately, and implies con- 
tinuity of behavior. The less recent meaning, for which 
the defendant contends, is that it is a trick, or a dodge, 
or a scheme, and that in the context in which it was 
used it had reference to the single incident which 
precipitated the publication, and does not necessarily 
imply continuity of behavior. Which meaning should 
be accepted is a question of fact for the jury.” (Finkle 
v. Westchester Newspapers, Inc.) 

In a case in which libel consisted of a statement in 
which it was said that the plaintiff gave a “rubber 
check,” it was held: “It would appear that a jury will 
be entitled to say whether the plaintiff, by closing his 
account while a check was outstanding, was guilty of 
issuing a ‘rubber check.’ Such a term is slang, and the 
precise definition has not been so firmly fixed that this 
court can take judicial notice or, for that matter, be 
expected to know its precise meaning as a matter of 
law.” (Ostro v. Safir and Safir Construction Co.) 
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When libel is considered as having been stated, not 
through a single word, but rather by a group of words, 
then the problem of construction becomes more in- 
volved. Recognizing this, a court has held: “Perfectly 
innocent words, standing by themselves, may be 
thrown into such juxtaposition that together they be- 
come libelous.” (Grant v. New York Herald Co.) 

There are, however, certain general canons of con- 
struction adopted by the courts which are helpful if 
one considers language, even before its use, in the light 
of what its implications will be when used and, if used, 
challenged. Words should be construed according to 
their plain and obvious meaning. They should be un- 
derstood to mean what they would ordinarily be un- 
derstood to mean by persons generally of ordinary 
ability and intelligence. In the case of the printed 
word, the test of interpretation would be measured by 
the ordinary intelligence and understanding of persons 
acquainted with the subject or topic being discussed 
in the light of the community's general understanding. 
If the words are capable of a fair and natural construc- 
tion which is not libelous, then the critical or malignant 
mind may not torture the expression into a charge of 
criminal or disgraceful conduct. Merely possible and 
farfetched constructions will not make inoffensive lan- 
guage offensive. The test is whether, to the mind of an 
intelligent man, the tenor of the article and the lan- 
guage used naturally imports a criminal or disgraceful 
charge. 

One court said: “It is inconsistent with a due regard 
for the protection of the public from libelous attacks 
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that obsolete or antiquated and practically unused 
meanings of words should be searched for and studied 
out, to show that at some remote period of history they 
were not opprobrious, in order to shield a party pub- 
lishing and using them in respect to another in that 
now only used and universally established sense, that 
holds him up to public reproach and indignation. .. .” 
(Robertson v. Bennett.) Another court has held that 
“The libel law is not a system of technicalities, but 
reasonable regulations whereby the public may be 
furnished news and information, but not false stories 
about anyone. When the truth is so near the facts as 
published that fine and shaded distinctions must be 
drawn and words pressed out of their ordinary usage 
to sustain a charge of libel, no legal harm has been 
done. .. .” (Cafferty v. Southern Tier Publishing Co.) 

In a recent decision a court wrote that a newspaper 
publication must be measured by its natural and prob- 
able effect on the average lay reader’s mind in deter- 
mining whether it is libelous. In determining whether 
words are libelous, they must be given their ordinary 
popular meaning, and if they are susceptible of two 
meanings, one of which is libelous and the other inno- 
cent, the libelous meaning should not be adopted and 
the innocent meaning rejected as a matter of course, 
but the jury should determine in what sense the words 
are used. In construing words alleged to be libelous, 
the court cannot invade the realm of conjecture but 
must confine itself to the natural, ordinary, and com- 
monly accepted meanings of the words themselves, 
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considered with other facts alleged in the complaint. 
(Knapp v. Post Printing and Publishing Co.) 

Nor is a statement of fact in fictional form relieved 
of liability. Words that depict as imaginary, events 
twisted or distorted from real life, are actionable. If 
a newspaper publishes news as fiction or fiction as 
news, it does so at its peril, for the courts have said 
that reputations may not be traduced with impunity, 
whether in the literary forms of work of fiction or in 
jest. 

Curtis B. Dall, son-in-law of President Franklin D. 
Roosevelt, sued Time, Inc., for libel. He alleged the 
following statement was made in Time magazine: 
“Son-in-Law. ‘Yesterday Curtis B. Dall, son-in-law of 
President Roosevelt, shot himself in the White House 
in the presence of his estranged wife and Mrs. Roosevelt. 
He died later in the day.’ ” The above statements were 
in quotation marks. Immediately thereafter was the 
following, which was not quoted: “If such an event 
were so briefly reported in the U.S. Press, neither read- 
ers nor publishers would be satisfied. Yet almost an 
exact parallel of that tragedy occurred in the Hotel 
Continental apartment of Premier Gaston Doumergue 
last week. Mention was limited to a few slender para- 
graphs in New York newspapers and a close-mouthed 
silence on the part of French officialdom.” There then 
‘followed another paragraph, also not quoted, which 
gave details of the suicide of one Enzo de Bonze, son- 
in-law of the French Prime Minister, Gaston Doumer- 
gue, in the presence of the Prime Minister's wife. At 
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the trial, it was shown that, when the article appeared, 
Mr. Dall was considerably upset in his business rela- 
tionships and a great many people called his office to 
inquire whether he had in fact committed suicide, and 
thereby both he himself and his partners were caused 
great embarrassment. Time claimed that the use of a 
hypothetical comparison to make clear the significance 
of news was a journalistic device very familar to its 
readers. The managing editor of Time testified that the 
part of the article in quotation marks was not really a 
quotation, but what he termed “the imaginary mind of 
Time, but not the serious reporting mind of Time.” He 
called the first paragraph a “Dutch lead” and he then 
defined that to mean “to get the reader's attention with 
a startling statement which may or may not be true, 
but to get his attention and then carry him on into the 
story and tell him what you have to tell him.” A verdict 
for Time was set aside by the court on the ground that 
the article tended to injure Mr. Dall, no matter what 
the intention of Time may have been. The court stated 
that words need not necessarily impute actual conduct 
to the plaintiff. It is sufficient that they render him 
contemptible and ridiculous. (Dall v. Time, Inc.) 

In doing this the court followed one of the leading 
cases in New York, Triggs v. Sun Printing & Publishing 
Association, where the words published were alleged 
to have been so merely in jest. The court stated: “Tf, 
however, they can be regarded as having been pub- 
lished as a jest, then it should be said that however 
desirable it may be that the readers of and the writers 
for the public prints shall be amused, it is manifest 
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that neither such readers nor writers should be fur- 
nished such amusement at the expense of the reputa- 
tion or business of another. In the language of Joy, C. 
B.: “The principle is clear that a person shall not be 
allowed to murder another's reputation in jest’; or, in 
the words of Smith, B., in the same case: ‘If a man in 
jest conveys a serious imputation, he jests at his peril.’ 
We are of the opinion that one assaulting the reputa- 
tion or business of another in a public newspaper can- 
not justify it upon the ground that it was a mere jest, 
unless it is perfectly manifest from the language em- 
ployed that it could in no respect be regarded as an 
attack upon the reputation or business of the person to 
whom it related.” (Triggs v. Sun Printing & Publishing 
Association.) 


The Right of Political Criticism 


Libel is an exception to the constitutional guarantees 
of free speech. The Supreme Court of the United States 
has said: “Resort to epithets or personal abuse is not in 
any proper sense communication of information or 
opinion safeguarded by the Constitution.” But there 
is an exception to the exception granted to those who 
write on matters of public interest, such as political 
affairs and reporting governmental action. This privi- 
lege rises out of statute, the common law, the Consti- 
tution of the United States, and of. the several states. 
It is, in varying aspects: 

1. An absolute privilege 

2. A qualified privilege 

3. A right to fair comment 
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The privilege extends to reports of judicial proceed- 
ings, or proceedings of the legislative or administrative 
body, or executive offices of the United States, the 
states or territories, or municipal corporations or bodies 
empowered by law to perform public services. Such 
privilege extends to matter, even though it is false and 
defamatory, if it is an accurate and complete report 
of the proceedings or a fair abridgment thereof, and 
not made maliciously and solely for the purpose of 
causing harm to the person defamed, and if it is for 
the purpose of giving public information. This privilege 
differs from other forms of qualified or conditional 
privilege in that it affords protection even though the 
defamatory statement reported is known to be false. 
The privilege is granted upon condition that the report 
be accurate, but it need not be in exact terms. If it 
conveys to the reader a substantially correct record of 
what occurred, that is sufficient. It must, however, be 
a fair as well as an accurate report. It is not necessary 
that it be exhaustive and comprehensive enough to 
cover the entire matter. Nevertheless, nothing must be 
omitted or stated in such a manner as to convey an 
erroneous impression to those who read it. For instance, 
publishing partial testimony or a partial record, without 
reporting the other side of a controversial question, is 
considered in determining whether or not the report 
is an accurate and complete report, or is actionable. 

This absolute privilege created by law arises out of 
the character of the occasion upon which the allegedly 
libelous matter is printed. It is based upon a public 
policy which regards the ends to be served by allowing 
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such statements as outweighing the damage which may 
be done to the reputation of those involved. It rests 
upon acknowledgment of the social necessity which 
recognizes that it is essential that there be access to 
and publication of the fullest information for the pro- 
tection of the public interest and, therefore, such in- 
formation may be given freely, under the protection 
of the law. It frees from liability those who, for the 
purpose of furthering public interests, print matters of 
public import, even though those reports be, in fact, 
untrue but are reasonably believed to be true, and the 
giving of the information and the making of the report 
appropriate for the furtherance of the public welfare. 

Typical state statutes embodying this privilege are 
those of California: 


A privileged communication is one made... 

4, By a fair and true report, without malice, in a 
public journal, of (1) a judicial, (2) legislative, or 
(3) other public official proceeding, or (4) of any- 
thing said in the course thereof, or (5) of a verified 
charge or complaint made by any person to a public 
official, upon which complaint a warrant shall have 
been issued. 

5. By a fair and true report, without malice, of 
(1) the proceedings of a public meeting, if such a 
meeting was lawfully convened for a lawful purpose 
and open to the public, or (2) the publication of the 
matter complained of was for the public benefit. 


and New York: 
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A civil action cannot be maintained against any 
person, firm or corporation for the publication of a 
fair and true report of any judicial, legislative or 
other public and official proceedings, or for any 
heading of the report which is a fair and true head- 
note of the statement published. 


In addition to the absolute privilege there is a quali- 
fied privilege which extends not only to fair and true 
reports, but to necessary criticism of public officials 
and events. This right to comment has been stated as 
follows: 


The plaintiff in the case at bar contends that the 
expressions employed in the editorials are not com- 
ments, but false statements of fact, and they are not 
entitled to immunity because they impute dishonor- 
able and corrupt motives. 

Factually, it is often difficult to distinguish be- 
tween comment and statement of fact. As Lord 
Wrenbury remarked, “a libel may and generally does 
contain both statements of fact and statements of 
opinion. . . . It is for the jury to say which of the 
statements are statements of fact and which are state- 
ments of opinion.” Field, J., in O’Brien v. Marquis 
of Salisbury, made a similar observation: “Comment 
may sometimes consist in the statement of a fact, 
and may be held to be comment if the fact so stated 
appears to be a deduction or conclusion come to by 
the speaker from other facts stated or referred to by 
him. . . . If, although stated as a fact, it is preceded 
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or accompanied by such other facts, and it can be 
reasonably based upon them the words may be 
reasonably regarded as comment, and comment only, 
and if honest and fair, excusable; and whether it is 
to be regarded as a fact or comment is a question 
for the jury, to be determined by them upon all the 
circumstances of the case.” ... 

The plaintiff also insists that the plea of fair com- 
ment cannot avail this defendant because the edi- 
torials contain imputations of corruption or 
dishonorable motive; and there are undoubtedly 
authorities which suggest that “any imputation of 
wicked or corrupt motives is unquestionably libel- 
ous.” ... We concur in the principle enunciated by 
these authorities that the publication to be justified 
must contain no imputations of corruption or dis- 
honorable motive, except in so far as they are an 
inference which a fair-minded man might reasonably 
draw from the facts truly stated and represent the 
honest opinion of the writer. If the imputations are 
thus inferable and honestly stated, the publication 
is justified. The mere circumstance that comments 
are exaggerated will not render them unfair. Nor is 
the defense destroyed by the circumstance that the 
jury may believe that the comment is logically un- 
sound or in conflict with the opinion which the jury 
itself may entertain. It suffices that a reasonable man 
may honestly entertain such opinion on the facts 
found by the jury to be true, that the writer did so 
entertain it and expressed it without malice. And of 
course it is further requisite that the opinion be ex- 
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pressed as to some matter or person of public 
importance or interest, and that the imputation does 
not reflect upon the plaintiff save as the person con- 
cerned in or connected with the particular conduct 
which constitutes the subject of the comment. 

Thus circumscribed, this defense preserves a fair 
balance between the social interest in free comment 
upon public affairs and the interest of the individual 
in the preservation of his good repute. The law, as 
worked out by the English authorities, affords both 
free scope to that fair discussion which “is essen- 
tially necessary to the truth of history and the ad- 
vancement of science’ . . . and ample protection to 
the individual who dedicates his service to promote 
the public welfare. Thus limited, the law does not 
unduly hamper public discussion if it insists that 
only reasonable inferences be drawn from facts truly 
stated; it likewise protects the reputation of public 
servants by its insistence that Opinions imputing 
dishonorable conduct be accompanied by facts truly 
stated, so that the public may draw its own conclu- 
sions as to the fairness of the comment. (Foley v. 
Press Publishing Co.) 


The privilege of honest reporting and fair comment 
applies not only to newspapers, but also to other 
writers, and in every medium. 


Criticism as an Exception 


When people submit their work to the public, 
whether as artists, writers, actors, playwrights, athletes, 
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or members of the professions, then that work is subject 
to criticism, not only fair but unfair. This exception to 
the law of libel has been summed up in the following 
language: 


The law does not give reparation for all derogatory 
or disparaging words. If the articles in question are 
nothing more than a fair and honest comment on a 
matter of public interest, they are not libelous. The 
rule is well settled that the acts and conduct of one 
who, by his position or occupation, commands the 
attention and interest of the public, may lawfully 
be made the subject of candid and honest comment 
and criticism, not only by the press, but by the 
people generally. Everyone has a right to discuss the 
personal deportment, behavior, and qualifications 
of one who occupies the public eye much more freely 
than he has to talk about a private individual in 
whose affairs the public has little or no interest. Just 
and reasonable criticism of a public person is not 
libelous. It would indeed be a sorry day for the 
country if men in public life were beyond censure.” 
(Hoeppner v. Dunkirk Printing Co.) 


On another phase of fair comment the higher court 
said: 


Everyone has a right to comment on matters of 
public interest and concern, provided he does so 
fairly and with an honest purpose. Such comments 
or criticisms are not libelous, however severe in their 


204 The Law of Literary Property 


terms, unless they are written maliciously. Thus, it 
has been held that books, prints, pictures, and statu- 
ary publicly exhibited, and the architecture of public 
buildings, and actors and exhibitors are all the legiti- 
mate subject of newspaper criticism, and such criti- 
cism fairly and honestly made is not libelous, however 
strong the terms of censure may be. 


New Mexico and Texas provided, by statute: 


It is no offense to publish any criticism or examina- 
tion of any work of literary science or art, or any 
opinion as to the qualifications or merits of the author 
on such work. 


As to authors, Lord Ellenboro has said: 


Every man who publishes,a book commits himself 
to the judgment of the public, and anyone may com- 
ment on his performance. The critic does a great 
service to the public who writes down any vapid or 
useless publication such as ought never to have ap- 
peared. Nothing can be conceived more threatening 
to the liberty of the press than the species of action 
before the Court. 


In one of the opinions in the remarkable series of 
libel cases which were brought by James Fenimore 
Cooper, the court said: 


To say that he is an author, editor, or reviewer is 
but saying that he is engaged in a profession which 
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has been and may be made eminently useful to man- 
kind and which would, therefore, seem to call for 
peculiar protection and encouragement. That the law 
should allow his production to be criticized with 
great freedom is not denied. 


The court concluded that no action would lie for 
criticism of the works of an author in the abstract unless 


the criticism be grossly false and work a special 
damage to the proprietor of the book at which the 
strictures are leveled. (Cooper v. Stone) 


Calling an author a plagiarist is an attack upon him 
in his professional integrity and ability, and it therefore 
follows that such a charge is a libel per se; that is, one 
which requires no further proof of special damage. For 
instance, Georgette Carneal wrote a book entitled The 
Great Day which was published by Liveright, Inc. 
Walter Winchell wrote in his column in the Daily 
Mirror: “Helen Woodward rewrote Georgette Carneal’s 
tome, Great Day.” Miss Carneal sued, alleging that by 
this comment Mr. Winchell had libeled her, since it 
would tend to show that she had falsified her author- 
ship of the novel and also would make people believe 
that she had had to have her book rewritten prior to 
publication, and had not given credit therefor. Miss 
Camneal alleged that such a charge against an author 
was serious, and would tend to discredit her in the 
field of her professional endeavor. Mr. Winchell moved 
to dismiss her complaint, but it was held good. 
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Dr. Louis Berg was a physician specializing in neurol- 
ogy and psychiatry, as well as an author. He wrote two 
articles attacking certain radio programs and their 
effect upon the audience. The court said: 


He could hardly expect a gentle or meek reply. On 
the contrary, he could expect what he had given and 
should be willing to take it. 


The court further said: 


When the plaintiff thus submitted his professional 
work to the public and thereby appealed for its sup- 
port and approval, he was bound to expect, with 
equal equanimity, praise or blame directed at the 
work itself. Fair and legitimate criticism is always 
permitted upon any work to which the attention of 
the public has been invited. It would not be a libel 
upon the plaintiff to say that the product of his pen 
was not good. Whatever is written cannot be said 
to be libelous except something which decreases or 
lowers plaintiff in his professional character... . 
Criticism of so much of another’s activities as are 
matters of public concern is fair, if the criticism, even 
though defamatory, is based on facts truly stated, 
free from imputations of corrupt or dishonest motives 
on the part of the person whose work is criticized, is 
an honest expression of the writer's real opinion or 
belief, and is not made solely for the purpose of caus- 
ing hurt to the other. Mere exaggeration, slight irony 
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or wit, and all those delightful touches of style which 
go to make an article readable, do not push beyond 
the limits of fair comment. Facts do not cease to be 
facts because they are mixed with the fair and ex- 
pected comment of the storyteller who adds to the 
recital a little touch of his piquant pen... . 

The criticism need not express an opinion with 
which any person of reasonable intelligence and judg- 
ment could possibly agree. Unlike a personal attack 
upon a public man, the fact that the comment or 
criticism is one which is not reasonably warranted 
by the facts upon which it is based or is fantastic or 
extravagant, is immaterial. If the public is to be aided 
in forming its judgment upon matters of public in- 
terest by a free interchange of opinion, it is essential 
that honest criticism and comment, no matter how 
foolish or prejudiced, be privileged. It must not con- 
stitute an attack upon the author except in respect to 
the worth of his work... . 


Judge Learned Hand simply stated the rule: 


It is indeed not true that all ridicule . . . or all dis- 
agreeable comment . . . is actionable; a man must not 
be too thin-skinned or a self-important prig. . . . 


This rule, which allows for fair and free comment, 
applies to all professions and all persons who submit 
their work to the public. This includes teachers, minis- 
ters, editors, lawyers, doctors, architects. The privilege, 
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however, may never be used as an occasion for personal 
attack. 

Charles Reade sued the Round Table Magazine for 
an article entitled “Did Charles Reade Write ‘Griffith 
Gaunt’?” which asserted doubt whether he was the 
real author of the work. The court said in finding judg- 
ment for Reade: 


In criticizing the products of an author, the law 
allows considerable latitude. The interests of litera- 
ture and science require that the products of authors 
shall be subject to fair criticism; that even some 
animadversion may be permitted, unless it appears 
that the critic, under the pretext of reviewing the 
book, takes an opportunity of attacking the char- 
acter of the author, and of holding him up as an 
object of ridicule, hatred, or contempt. In other 
words, the critic may say what he pleases of the 
literary merits or demerits of the published produc- 
tion of an author; but with respect to his personal 
rights, relating to his reputation, the critic has no 
more privilege than any other person in assuming the 
business of criticism. For instance, he may say that 
the matter is crude, forced, and unnatural, that it 
betrays poverty of thought and abounds with com- 
monplaces and platitudes, being altogether flat, stale, 
and unprofitable, and that its style is affected, ob- 
scure, and involved. He may say that it is execrable, 
but he cannot say that the author himself is exe- 
crable, or that he is personally affected or absurd or 
wayward. 
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The obverse of the picture is a special sensitivity on 
the part of the law to see that such professional persons 
are not unnecessarily attacked so that they will be in- 
jured in their profession, business, or calling. The gen- 
eral doctrine has been laid down: 


The law allows this form of action, not only to 
protect a man’s character as such, but to protect him 
in his occupation also against injurious imputations. 
It recognizes the right of a man to live, and the neces- 
sity of labor, and will not permit one to assail by 
words the pecuniary credit of another, except at the 
peril, in case they are untrue, of answering in dam- 
ages. 

The principle is clearly stated by Bayley, J., in 
Whittaker v. Bradley: “Whatever words have a tend- 
ency to hurt, or are calculated to prejudice a man who 
seeks his livelihood by any trade or business, are 
actionable.” When proved to have been spoken in 
relation thereto, the action is supported, and unless 
the defendant shows a lawful excuse, the plaintiff is 
entitled to recover without allegation or proof of 
special damage, because both the falsity of the words 
and resulting damage are presumed. . . . “Words,” 
says Starkie, “are libelous if they affect a person in 
his profession, trade, or business, by imputing to him 
any kind of fraud, dishonesty, misconduct, incapacity, 
unfitness, or want of any necessary qualification in 
the exercise thereof.” (Moore v. Francis.) 
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The So-Called Doctrine of Anonymous Libel 


It is not essential to recovery in an action for libel 
that the complaining party be correctly named in the 
alleged libelous writing. A different name or no name 
will not protect if the writing was really intended to be 
of the complainant. On the other hand, the use of a 
name unknown to the writer to describe a person will 
not subject the writer to damages if he did not intend 
to describe the named person. An important case in 
point is that which was brought against James T. Far- 
rell in connection with a book written by him entitled 
Bernard Clare. It dealt with an aspiring young writer 
by the name of Bernard Clare, who went from Chicago 
to New York City to pursue a writing career, who never 
actually did any writing for publication. Clare's 
thoughts, hopes, observations, and sordid experiences 
were dealt with in considerable detail. The plaintiff 
was named Bernard Clare, but had never gone from 
Chicago to New York City, or did any writing in New 
York City or the eastern United States. Apart from the 
identity of plaintiff as a writer, the book did not identify 
him as the person about whom the author was writing 
except through the coincidence of name. The court said: 


It would be an astonishing doctrine if every writer 
of fiction were required to make a search among 
all the records available in this nation which might 
tabulate the names and activities of millions of people 
in order to determine whether perchance one of the 
characters in the contemplated book designated as a 
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novel may have the same name and occupation as a 
real person. At least some latitude must be given 
authors in their selection of names for characters so 
that the production of fictional literature may con- 
tinue, and the mean, the base, and the good of the 
characters therein fearlessly portrayed. In a country 
of this size, which contains all nationalities, it seems 
quite obvious that, if an author used a name which 
was possessed by no one, it would be pure accident. 
Obviously there are no readily available records 
which would furnish anyone all the desired informa- 
tion in that regard. Although some type of search, 
the extent thereof depending upon the type of ma- 
terial contained in the book and other circumstances, 
might reasonably be required in some cases, it seems 
absurd to place upon the author of this book the 
Herculean task and duty to search every directory, 
gazetteer, or telephone book for that purpose. 
(Clare v. Farrell, 70 F. Supp. 276) 


The mere fact that plaintiff might have suffered 
damages through the ignorance of people in assuming 
that the novel depicted plaintiff's life was not sufficient 
to establish a cause of action. 

But suppose the character to be real and the name 
to be fictitious. Here we have a case frequently occur- 
ring in fiction, where description and characteristics 
are drawn from living persons, even though the names 
of the characters differ from those borne by the person 
or persons described. The author will be unprotected 
if such person can prove that reasonable persons be- 
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lieved he was meant to be the individual who was 
described in the fiction. 

One Neil Callahan sued Doubleday, Doran and Co. 
and the author, Josef Israels, II, on the grounds that 
a character entitled “Ralph Holloran” in a book pub- 
lished by that firm really represented him. He alleged 
that the defamation was accomplished in the literary 
form of a work of fiction, and that the libel consisted of 
a skillfully painted picture. The background was made 
up of many allusions not in and of themselves libelous, 
to incidents, circumstances, and facts in the life and 
associations of himself and his wife. In the foreground 
were set forth the alleged libelous statements. The court 
said with regard thereto: “The background and shadows 
alone were not harmful. The distorted figures and false 
lights in the foreground were in and of themselves 
damaging. The combination and setting, and the ruin- 
ous result of the finished picture, however, was the evil 
accomplished. I think, under the circumstances, that 
plaintiff was justified in his allegations of fact in ex- 
hibiting the entire picture so that the full libel might 
be exposed, not alone in its central figures and high- 
lights, but also in its minor features, details, and shad- 
ings.” (Callahan v. Israels.) Since the plaintiff alleged 
the application to him of the defamatory matter, the 
complaint was held good. 

It is not enough, in such a case, for the person com- 
plaining merely to state that he was the particular per- 
son intended, nor is it enough to state that the char- 
acter in the book resembles an actual person. The ques- 
tion which such a person must establish to the satis- 
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faction of a jury is whether it can reasonably be be- 
lieved that the character in the allegedly libelous work 
is intended to portray the person complaining. If the 
work is reasonably understood as portraying an actual 
person, it is not only immaterial that the author or play- 
wright did not so intend, but it is equally immaterial 
that he had no reason to expect that it would be so un- 
derstood, as if, for instance, he did not know or had no 
reason to know of the existence of the actual person. 

If we can assume a case in which the author coins a 
name and creates an entirely imaginary character 
which, nevertheless, can, under that name and descrip- 
tion, reasonably be believed to describe a living person, 
then the author is liable. Of course, anyone complaining 
of such libel has the burden of proving the application 
to himself. 

George Bronson Howard wrote a sensational novel 
called God’s Man. The novel depicted somewhat realis- 
tically the adventures of one Arnold L’Hommedieu in 
New York’s underworld and elsewhere, and contained 
chapters entitled “Arnold’s Adventures in Plunderland,” 
“Sons of Subterranea,” among others. A chapter, which 
in the table of contents bore the caption “Justice—a la 
Corigan,” in the body of the book was headed “Justice— 
a la Cornigan.” The hero was brought into Jefferson 
Market Court in New York City (a court in which 
Joseph E. Corrigan frequently sat as magistrate) in a 
chapter which described the disposition of cases by a 
Magistrate Cornigan. Another chapter, entitled “The 
Gay Life,” portrayed Cornigan even more offensively 
as an associate of low and depraved characters. Magis- 
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trate Joseph E. Corrigan sued, alleging that the magis- 
trate described in the book as “Cornigan” was intended 
to mean him. The court said that the inference from 
the unsavory details, as related to the facts, was un- 
mistakable; that the author, Howard, deliberately in- 
tended to vilify Magistrate Corrigan under the barely 
fictitious name of Cornigan, and the plaintiff sustained 
a verdict against Bobbs-Merrill Co., publishers of the 
book, of $25,000. 

The court said that the publishers were as chargeable 
with the publication of the libelous matter as if it were 
spoken of Judge Corrigan, even though they were un- 
aware of his existence, or that it was written concern- 
ing any existing person. Proof that the chapter actually 
referred to a living person would sustain his cause of 
action. Holding to the effect that there was no in- 
tention to defame a particular man, or indeed to injure 
anyone, does not prevent recovery of compensatory 
damages by one who connects himself with the alleged 
libel in the publication. At least this may be held in the 
absence of some special reason for a positive belief that 
no one existed to whom the description answered. The 
question is not so much who was aimed at, as who was 
hit. The court continued that works of fiction not in- 
frequently depict, as imaginary, events in courts of jus- 
tice or elsewhere which are actually drawn or distorted 
from real life, saying: 


Dickens, in his Pickwick Papers, has a well-known 
court scene of which Mr. Sergeant Ballantine says in 
his “Experiences” that Mr. Justice Gaselee “has been 
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delivered to posterity as having presided at the 
famous trial of Bardell v. Pickwick. I just remember 
him and he certainly was deaf.” Goldwin Smith, the 
distinguished historian and publicist, said of Disraeli’s 
veiled attack upon him as “The Oxford Professor” in 
the novel Lothair that (Reminiscences, p. 171): “He 
afterwards pursued me across the Atlantic, and tried 
to brand me, under a perfectly transparent pseu- 
donym,—if ‘Oxford Professor’ could be called a 
pseudonym at all,—as a ‘social sycophant.’ There is 
surely nothing more dastardly than this mode of 
stabbing a reputation.” The power of Charles Reade’s 
descriptions of prison life in It's Never Too Late to 
Mend and the abuses of private insane asylums in 
Hard Cash are undeniable, although the truth of some 
of his details was challenged. The novel of purpose, 
such as Uncle Tom’s Cabin, often deals with incidents 
and individuals not wholly imaginary. Reputations 
may not be traduced with impunity under the literary 
forms of a work of fiction. (Corrigan v. Bobbs- 
Merrill Co.) 


An interesting case is the action of Lew Brown v. 
New York Evening Journal. Brown was the author of 
numerous popular songs, including one called “My 
Song, made popular by Rudy Vallee in the Scandals. 
In one of its columns entitled “The Voice of Broadway,” 
the New York Evening Journal printed a note that the 
song had been written by an eighteen-year-old high- 
school boy. Brown asserted that “My Song” was an 
original composition of his and that the imputation of 
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the article was that he was inefficient, dishonest, and 
lacking in professional ability. The article, as printed, 
did not contain the names of Brown and his collaborator. 
The court said “That the libelous matter did not specifi- 
cally mention plaintiffs by name is unimportant if the 
complaint shows that it referred to plaintiffs and would 
be so understood by the readers.” (Brown v. New York 
Evening Journal.) 

Frequently there is inserted in the beginning of a 
book the legend: “The characters in this book are 
fictitious; any resemblance to living persons is purely 
coincidental.” The phrase is probably meaningless in 
the event of suit based on material contained in the 
book, if a real person is intended. It is obvious that one 
cannot delineate a character by a carefully drawn por- 
trait, locate the character in time and place as if it 
were a real character, and avoid the consequences of 
such a portrait if it is libelous. If it is nonlibelous, of 
course, the question does not arise. The only possible 
use to which this sentence might be put is in the event 
of action by a person who was not known to the author 
and where the portrait, if applied to a living person, 
would be purely accidental. In that event the sentence 
might have some weight as indicating lack of intention 
and malice. 


Errors and Mistakes 


Although libelous statements may be printed through 
error or mistake, liability nevertheless follows. 

Mr. Justice Oliver Wendell Holmes laid down the 
law in Peck v. Tribune Company, saying: “There was 
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some suggestion that the defendant published the por- 
trait by mistake, and without knowledge that it was the 
plaintiff's portrait, or was not what it purported to be. 
But the fact, if it was one, was no excuse. If the publica- 
tion was libelous, the defendant took the risk. As was 
said of such matters by Lord Mansfield, “Whenever a 
man publishes, he publishes at his peril’. . .” 

Everything printed or written which reflects on the 
character of another and is published without lawful 
justification or excuse is a libel whatever the intention 
may have been. The mistake of a reporter may bring 
about liability. A newspaper cannot avoid responsibility 
by saying that a reporter, by mistake, used the wrong 
person’s name. 

The Bee-News, published in Nebraska, published 
in its home edition a large flashlight picture reaching 
across four columns, showing a wrestling match in a 
barn loft. The picture showed some forty people, includ- 
ing some girls. The large-type headline above the pic- 
ture read: “Battle in Barn. Days of Old Live Again.” In 
the half column right under the picture was this para- 
graph: “In Tom Walker’s barn, west of Florida, two 
rasslers rassled it out Wednesday night. John Hodges 
of Tech High took on John Shepard, who takes care of 
pots and pans in a downtown café.” To attract atten- 
tion to this unimportant event, a semi-ludicrous report 
describing the meet, at which no admission was charged, 
was added: “The crowd had a swell time, which proved 
it by tossing into the ring $18.30 to the men, which was 
divided between the pot massager and the high-school 


student.” 
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Inadvertently the reporter had stated that the fight 
had occurred in Tom Walker’s barn, whereas it was 
actually held in the barn of a D. H. Walker two and a 
half miles away. Tom Walker sued, his contention being 
that the publication injured his good name and reputa- 
tion as a husband and father. The newspaper defended 
on the ground that its reporter had inadvertently, but 
in good faith, written the story, placing the event in the 
barn of the wrong Walker. The court held that the mis- 
take was not a defense to the publication but, fortu- 
nately for the newspaper, held that the publication 
itself was not libelous per se. 


Hearsay or Rumor 


Still another source of inadvertent error may creep 
into published matter when the information upon which 
the story is based comes from third persons, or rumor. 
When such stories are printed, they are frequently pre- 
ceded by such words as, “it is alleged,” or “it is said.” 
The mere fact that someone else has spread a libelous 
rumor or gossip is no defense to a subsequent publica- 
tion of the libel in reliance on the rumor or gossip. If 
the libelous statements are untrue, then no protection 
is afforded by the fact that they are based upon hearsay, 
however reliable that hearsay may be. This is one of 
the instances where the rule that one publishes libel at 
his peril is most apparent. 

A young man brought an action in libel against two 
papers, the Boston Post and the Boston Daily Record. 
The action was based upon stories in which it was said 
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that “it was alleged” that a young man was a member 
of a gang of extortioners and that the gang told a garage 
proprietor they had been hired to kill him, but would 
spare him if he paid them $25, which he did. It was 
held that the paper was not excused by the fact that 
the charge was qualified by the words “it is alleged” or 
their equivalent, unless the boys were actually guilty of 
extortion. 

Divorcing one’s self from a story by attributing it to 
others is not permissible as a defense in libel. Nor does 
the plea of typographcal error avail. In a New York 
case the defendant newspaper published a map pur- 
portedly showing the location of disorderly houses in 
a certain part of New York City. By mistake, the house 
occupied by the plaintiff was marked on the map as 
such a house, instead of the house next door, which the 
map was intended to indicate. The court, holding for 
the plaintiff, said: “It has nowhere been decided as yet 
that where either an individual or a published news- 
paper, intending to refer to ‘B, makes a slanderous at- 
tack upon ‘A, it is a privileged communication. The 
plea of typographical error does not in any respect alter 
the situation. It may go to the question of exemplary 
damages, but to the right of the plaintiff of recovery, 
typographical errors afford no answer.” 


Libel of the Dead 


Generally the cases which have been brought, arising 
out of such libels, have fallen into three categories: 


first, in which the libel is directly of the deceased; 


220 The Law of Literary Property 


second, in which the libel indirectly tends to affect the 
reputation of the living; and third, in which the libel 
of the dead contains a direct libel of the living. 

As an example of the first classification we have an 
action in which it was said of a girl who had died in 
the course of an abortion that she was pregnant and had 
had a miscarriage. Her mother sued. The court said: 
“It would seem plain that the imputation on the char- 
acter of the daughter did not necessarily or naturally 
affect the reputation or character of the plaintiff, and 
as it is only injury to reputation which gives a right of 
action, it is apparent that the present action in this 
respect cannot be maintained.” (Sorensen v. Balaban.) 

In Iowa a newspaper story was published entitled 
“Hunting a Dead Man.” It involved a charge against 
the deceased of counterfeiting and burglary. In the 
course of the article it was stated that the dead man 
was known to have been a leader of a gang of counter- 
feiters and had been a well-known desperate character. 
His mother sued for libel. The court said that the only 
question presented to it was whether the mother could 
recover damages for a libel published of and concerning 
an adult son after his decease. The damages which were 
sought to be recovered were for the humiliation, shame, 
and mental anguish of the mother caused by the alleged 
libelous publication concerning her deceased son. In its 
opinion the court said: 


There is no doubt that for the publication set out 
in plaintiff's petition defendant was subject to a 
criminal prosecution, provided the article was pub- 
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lished without sufficient justification. But is it liable 
civilly to the mother of the deceased? She does not 
sue in a representative capacity, and, if she had, she 
could not recover, for it is manifest no injury was 
done to the estate of her deceased son. It seems that 
contemptuous demeanor toward a corpse was, by the 
Roman law, an insult to the heir of the deceased and 
that action could lie therefor. The rule that an heir 
may recover for a libel of one deceased does not 
seem to have gained a foothold in this country, and 
we know of no principle that will sustain such an 
action. There was nothing in the article which tended 
in any manner to reflect on the plaintiff, and her 
sufferings were of the same kind as that produced by 
the publication upon any of the other relatives, or 
close friends of the deceased. To permit a recovery in 
this case would allow the mother of any person 
libeled to bring suit in her own name for the con- 
sequential damages done to her feeling, and the 
death of the person libeled would be a wholly irrele- 
vant matter; for the suffering is in kind the same 
whether the person libeled be living or dead. We 
have not been cited to an authority, and, after a dili- 
gent search, we have been unable to find one, which 
authorizes a recovery in such a case. 


The second class of cases concerns allegations with 
regard to the dead in which living persons are named 
and connected with the dead as relatives. Jack Rose, 
known as “Baldy Jack Rose,” was a well-known criminal 
who was involved in the famous Lieutenant Becker case 
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in New York, which rose out of the murder of Herman 
Rosenthal, the gambler. A Jack Rose other than “Baldy 
Jack” died and the New York Daily Mirror printed an 
article of and concerning Jack Rose, the deceased, 
wherein he was erroneously identified with “Baldy Jack 
Rose,’ a person described in the article as a self- 
confessed murderer who had “lived in constant fear 
that emissaries of the underworld . . . would catch up 
with him and execute gang vengeance.” The article 
named the respective plaintiffs, in the action brought 
against the Daily Mirror, as the surviving wife and 
children of the deceased Jack Rose, but made no other 
direct reference to them. The Court of Appeals of the 
State of New York held: 


Defendant does not deny that the publication com- 
plained of was a libel on the memory of the deceased 
Jack Rose. Plaintiffs make no claim of any right to 
recover for that wrong. They stand upon the position 
that the publication—while it did not affect their 
reputations in respect of any matter of morals— 
tended to subject them in their own persons to con- 
tumely and indignity and was, therefore, a libel upon 
them .. . In this State, however, it has long been ac- 
cepted law that a libel or slander upon the memory 
of a deceased person which makes no direct reflection 
upon his relatives gives them no cause of action for 
defamation. (Rose v. Daily Mirror.) 


In the third class would fall those cases where, not 
only were relatives named in connection with the 
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deceased, but the connection was such as to contain 
invidious implications or statements affecting the named 
person's reputation and his moral disposition. Here the 
relative or descendant might have a cause of action, 
but it can readily be seen that this distinction arises out 
of the fact that there is a libel of the descendant or 
relative which is independent of the libel of the de- 
ceased. 

As to amere statement of death, The New York Times 
in its obituary column carried the notice “Died— 
Brooklyn: Cohen-Bealey, 183 St. Marks Avenue, May 
6.” One Zealey Cohen of Brooklyn, under the theory 
that he had thereby been held up to scorn and ridicule 
and that his reputation had been injured, sued for 
libel, even though the given name was different. The 
court held: 


The question then whether this publication could 
be a libel per se involves the inquiry as to whether 
it could have injured the reputation of the plaintiff. 
Here is a bare item of news in a newspaper. The 
item states that an event has come to pass which is 
looked for in the history of every man, is regarded as 
beyond his control, and, therefore, does not permit 
the inference that the man has done any act or 
suffered any act which he could not have done or 
which he need not have suffered. Prematurity is the 
sole peculiarity. How can the publication of such 
an event, merely as a matter of news, hold up the 
subject to scorn, to hatred, to contempt, or to ridicule 
so that his reputation is impaired? Such publication 
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may be unpleasant, it may annoy or irk the subject 
thereof, it may subject him to joke or to jest or to 
banter from those who knew him or knew of him, 
even to the extent of affecting his feelings, but this in 
itself is not enough. 


On the other hand, where a story of the dead also 
contains a libel, action may be maintained. 

The Rev. Francis J. Quinn, pastor of a church in 
Syracuse, New York, for more than twenty years, was 
erroneously described in the New York Sun as a man 
who had been asphyxiated in a lodging house in New 
York City under disgraceful circumstances. The publica- 
tion was held to be libelous. 


The Application of Federal and State Law 


The widespread machinery for distribution of books, 
magazines, newspapers, and the wide coverage by the 
fields of motion pictures, radio, and television have 
brought their own special problems. Literary law today 
governs problems not only local but nationwide. Na- 
tional coverage is the rule rather than the exception, 
whether for books, magazines, motion pictures, or radio 
and television. : 

All of the states are the field of dissemination. The 
problem of determining what law may affect a libel 
situation is perplexing, for whenever suit is brought it 
may be brought in the state courts, or it may be brought 
in the federal courts. If brought in a state court, of 
course, the law of the state applies. If jurisdiction is 
sought in the federal courts then the problem arises as to 
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which state law is to be applied and what that law is. 
The Supreme Court of the United States had in its 
decision in the case of Erie v. Tompkins abolished a 
rule of more than one hundred years standing and 
pronounced that there was no national common law 
to be applied in the federal courts, and that causes 
which arose in common-law actions must be determined 
in accordance with the laws of the several states. 
Theoretically, therefore, there can be forty-eight doc- 
trines of law applicable to a single libel, where the 
libelous material is published or disseminated through- 
out the nation. Contradictory and opposite results can 
be reached. 

In a syndicated column, the “Washington Merry-Go- 
Round,” distributed by United Feature Syndicate on 
December 23, 1941, there appeared an item which 
read: 


A hot behind-the-scenes fight is raging in Demo- 
cratic congressional ranks over the effort of Father 
Coughlin to prevent the appointment of a Jewish 
judge in Cleveland. 

The proposed appointee is Emerich Burt Freed, 
U.S. District Attorney in Cleveland and former law 
partner of Senator Bulkley, who is on the verge of 
being elevated to the U.S. District Court. 

This has aroused the violent opposition of Repre- 
sentative Martin L. Sweeney, Democrat of Cleveland, 
known as the chief congressional spokesman of Father 
Coughlin. 

Basis of the Sweeney-Coughlin opposition is the 
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fact that Freed is a Jew, and one not born in the 
United States. Born in Hungary in 1897, Freed was 
brought to the United States at the age of 13, was 
naturalized 10 years later. 

Irate, Representative Sweeney is endeavoring to 
call a caucus of Ohio Representatives December 28 
to protest against his appointment. 


The column was widely circulated and read. Con- 
gressman Sweeney was aggrieved by it and brought 
some sixty-eight law suits blanketing the United States 
with a flood of complaints in libel, demanding an aggre- 
gate of approximately $7,500,000 as damages. On mo- 
tions to dismiss, after trial, varying results were reached 
as to the validity of the complaint. His complaint was 
dismissed in Arkansas, the District of Columbia, Florida, 
Idaho, Ohio, Pennsylvania, Tennessee, Texas, and Vir- 
ginia. Motions to dismiss his complaint were, however, 
denied in Arizona, Illinois, Kansas, the Southern Dis- 
trict of New York, West Virginia, and Wisconsin. In 
each of the jurisdictions where the complaint was dis- 
missed, the courts necessarily applied the law of the 
state. Since these laws are different, it is apparent that 
the courts arrived at the same result, that is, holding the 
publication not libelous per se, by various routes and 
processes of judicial determination. 

What the totality of the cases establishes is that what 
is lawful in one state may be illegal in another, and that 
the writer and publisher must look to the effect of words 
in the territory in which they are published. That at 
least would seem to be borne out by the opinion of 


Libel 22) 


Judge Chase in a Federal Circuit Court in New York, 
who made a point of saying: “If, however, there was an 
innocent interpretation of the meaning of the words 
used in their setting in the territory in which the pub- 
lication occurred, it was for the jury to say, upon all 
the evidence, whether the article was defamatory or 
not.” 

For instance, in Texas the question was what effect 
the publication would have upon the mind of an ordi- 
nary reader in Texas. The court there said: 


It would be a rather violent presumption to say 
that the effect of the publication upon the mind of 
the “ordinary reader’ would be that plaintiff is not a 
man of integrity or was guilty of any misconduct in 
office. As stated by the majority opinion in the New 
York Case (Sweeney v. Schenectady Union Publ. 
Co,. supra), “certainly the time and place of publica- 
tion must be given due weight and effect.” It seems 
to me this Court should not close its eyes to the fact 
that the “ordinary reader” of defendant Corpus 
Christi, Texas, Caller-Times probably never heard of 
Congressman Sweeney before the publication, didn't 
remember his name five minutes afterward and did 
not care whether he opposed the appointment of 
Freed, or on what grounds. Certainly the publication 
could hardly have conveyed the impression that he 
was anti-Semitic or un-American. As a general rule, 
“ordinary readers” in these parts are fortunately 
tolerant and skeptical, especially as to political 
matters. They subscribe to the general principle, 
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recognized by statute and decisions, that newspapers 
are free to publish and comment concerning a public 
officer so long as they do not falsely charge him with 
such conduct as would subject him to removal from 
office. . . . Texas courts, while carefully protecting 
the right of a citizen to his good name, have, with 
equal zeal, progressively recognized the right of 
newspapers to make reasonable and fair comment 
on the acts of public officials or matters of public 
concern for general information. . . . It would in 
effect be a denial of the fredom of the press to say 
that reputable newspapers would have to defend 
themselves from such suits as this. It would make 
them unduly hesitant, fearful. It would lead to end- 
less litigation even though the “pickings” at the hands 
of juries be small. In my judgment enought facts are 
admitted to justify, as a reasonable deduction or 
comment, the columnist’s statement as to the basis 
of plaintiff's opposition to Freed’s appointment. It is, 
therefore, entitled to the qualified privilege recog- 
nized in Texas without defendant being put to the 
burden of proving the truth of every item or de- 
duction. 


What comes out of this welter is the danger of a 
multiplicity of suits in libel under modern conditions. 

Still another effect may be seen in the actions brought 
by George W. Hartman against Time, Inc., publisher of 
the magazine Life, on the ground that he had been 
libeled through an article entitled “United States In- 
dicts Two Fascists.” Mr. Hartman sued in the District 
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Court of the United States for the District of Columbia 
and in the Supreme Court of New York, New York 
County. In those cases judgments were rendered 
against him. He thereupon chose to bring action in 
the District Court of the United States for the Eastern 
District of Pennsylvania. The defendant set up the 
prior judgments in bar, but it was held that Hartman’s 
complaint in Pennsylvania was good, since the two 
prior actions were disposed of upon local statutes which 
might not be applicable in Pennsylvania. Since another 
action by Hartman was also pending at the time in 
Massachusetts, the Court held that under the full faith 
and credit clause of the Constitution (Art. 4, Sec. 1) 
if it should appear upon the trial of the Pennsylvania 
action that the Massachusetts cause was based on fact 
and law similar to that involved in the Pennsylvania 
action, it would bar his action, and then the cause in 
Pennsylvania might be dismissed. Nevertheless, since 
that referred only to a statute of limitation of action, 
ie., the time when the suit was brought, the basic 
principle would still remain that action in libel may be 
found in every court which has jurisidiction because of 
the publication of the libel within its territory. In 
effect it means that a person who believes that he has 
been libeled may shop around until he finds the most 
lenient jurisdiction, i.e., the one that will be favorable 
to his cause, and sue there, or in so many of them as he 
believes will support him. This problem of jurisdiction 
is applicable not only to libel but to all of the actions 
discussed in this book which arise under the common 
law as opposed to specific statutory rights of action. 


The Right of Privacy 


THE invasion of a person’s privacy through media of 
public communication was not protected at common 
law. An English court said: 


If my camera, during a choppy Channel crossing, 
catches the Prime Minister in the throes of sickness, 
and if the picture is used as an adjunct to the an- 
nouncement of a sure guard against sea-sickness, 
what then? Why, the Prime Minister might not grin, 
but he would have to bear it. 


In the United States, in 1890, Justice Louis D. Bran- 
deis and Samuel D. Warren were aroused by this 
lack of full protection to the person. They pointed out 
that instantaneous photographs and newspapers had in- 
vaded the sacred precincts of private and domestic life 
and said: 


Of the desirability—indeed of the necessity—of 
some such protection, there can, it is believed, be 
no doubt. The press is overstepping in every direc- 
tion the obvious bounds of propriety and of decency. 
Gossip is no longer the resource of the idle and of 
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the vicious, but has become a trade, which is pursued 
with industry as well as effrontery. To satisfy a 
prurient taste the details of sexual relations are 
spread broadcast in the columns of the daily papers. 
To occupy the indolent, column upon column is filled 
with idle gossip, which can only be procured by 
intrusion upon the domestic circle. The intensity and 
complexity of life, attendant upon advancing civiliza- 
tion, have rendered necessary some retreat from the 
world, and man, under the refining influence of cul- 
ture, has become more sensitive to publicity, so that 
solitude and privacy have become more essential to 
the individual; but modern enterprise and invention 
have, through invasions upon his privacy, subjected 
him to mental pain and distress, far greater than 


could be inflicted by mere bodily injury. 


In a beautifully written well-considered article, 
which was first published in the Harvard Law Review, 
they argued for a new conception of law which would 
protect the individual against gossip and against viola- 
tion of his right to be let alone. Some minor courts 
thereafter attempted to grant relief. The doctrine was 
definitely rejected by the Court of Appeals in New . 
York, in a case in which a beautiful young woman’s 
picture had been used to advertise flour, both in posters 
and magazine advertisements, with a slogan “Flour of 
the Family.” She sued, alleging that she had been 
caused to suffer mental distress, but the court felt that 
in view of the fact that there was no prior common law 
on the subject that it ought not, through the instru- 
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mentality of judicial legislation, incorporate a new 
doctrine into the body of law. The court feared, among 
other things, that such doctrine would bring about a 
large amount of litigation. 

Immediately following this case, in 1903, the New 
York State Legislature adopted a law incorporating 
the doctrine of the Right of Privacy, which granted 
to an aggrieved individual the right to sue for an in- 
junction and damages when his name or portrait was 
used for purposes of trade or advertising. The right is 
expanding. In New York, Utah, and Virginia it is statu- 
tory. It is in some form a creature of judicial decision 
in other states, including Alabama, Arizona, California, 
Colorado, Florida, Georgia, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Michigan, Missouri, Montana, 
New Jersey, North Carolina, Ohio, Oregon, Pennsy]- 
vania, and South Carolina, and in Alaska and the Dis- 
trict of Columbia. 

The flood of litigation which the Court had feared 
developed. The courts were obliged to restrict the 
extension of the doctrine. “Use,” they said, was not the 
same as “publish.” The sections of the law were limited 
to the precise dangers which were sought to be 
covered, that is, the commercial exploitation of per- 
sonality. The laws have been held not to apply to the 
dissemination of current news and matters of informa- 
tion and general interest. The right of privacy statutes 
applied only to the unauthorized use of a name or 
picture to sell a collateral commodity. 

So, for instance, it was enforced where a portrait 
was used to advertise trading stamps and where a name 
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was used in connection with the sale of sulphur pills 
or patents. 

In an early case following the passage of the New 
York act, it appeared that John R. Binns had been a 
wireless operator aboard the steamship Republic, which 
collided with the Florida. He was the first man to send 
a radio danger signal, as a result of which the steamship 
Baltic went to the rescue. The use of wireless telegra- 
phy and the cooperation of the Baltic saved hundreds 
of lives. Soon thereafter the Vitagraph Company made 
a fictionalized motion picture of the event, featuring a 
character named John Binns. He sued on the grounds 
that he had not consented to the use of his name. The 
court held that the motion picture in essence was a 
fictional representation; that the films were not genuine 
but had been made in a studio with actors hired to 
impersonate Binns. He was allowed to recover under 
the statute. This set the precedent for recovery where a 
name or portrait is used in fiction. But there have been 
cases in which the use of a name in a novel for back- 
ground purposes has been held not to be a violation 
of the right of privacy and of course names and photo- 
graphs may be used in nonfiction works. 

The right to recovery has been denied for the use of 
a name and picture in a motion picture of current 
events; for the use of a name once in a novel of about 
four hundred pages; the use of the name and picture 
of an alleged strikebreaker, together with the names 
and likenesses of eight others on the frontispiece and 
the mention of his name four times in a book of approxi- 
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mately three hundred and fourteen pages dealing with 
strikebreaking. 

The rules with regard to unauthorized publication of 
photographs in a single issue of a newspaper have been 
summarized as follows: 


1. Recovery may be had under the statute if the 
photograph is published in or as part of an advertise- 
ment, or for advertising purposes. 

2. The statute is violated if the photograph is used 
in connection with an article of fiction in any part 
of the newspaper. 

3. There may be no recovery under the statute 
for publication of a photograph in connection with 
an article of current news or immediate public 
interest. 

4. Newspapers publish articles which are neither 
strictly news items nor strictly fictional in character. 
They are not the responses to an event of peculiarly 
immediate interest but, though based on fact, are 
used to satisfy an ever-present educational need. 
Such articles include, among others, travel stories, 
stories of distant places, tales of historic personages 
and events, the reproduction of items of past news, 
and surveys of social conditions. These are articles 
educational and informative in character. As a gen- 
eral rule, such cases are not within the purview of 
the statute. 


The use in nonfiction was upheld in a striking case 
growing out of the publication of a profile in The New 


The Right of Privacy 235 


Yorker. In 19387 it published a biographical sketch of 
William Sidis, who in 1910 was a famous child prodigy. 
The profile complained of described the early accom- 
plishments of Sidis and his subsequent development over 
the years. Although Sidis had since the time of prodigal- 
ity sought private life, he was held to have the status of 
a “public figure” and the article was held to be within 
the scope of a legitimate dissemination on a matter of 
public interest. The fact that reference was made on the 
wrapper-band of the magazine to the article within was 
held not to bring it within the statutory meaning of use 
for purposes of trade or advertising. 

In the course of the opinion in the Sidis case, the 
court said: 


In defining the term “purposes of trade,” however, 
the courts have drawn certain distinctions. In the 
following types of cases recovery was denied: The 
use of plaintiff's name and picture in a motion picture 
of current events ...; the use of a name once in a 
novel of almost 400 pages . . . ; the portrayal of 
plaintiff's factory on which his firm name clearly 
appeared, in a motion picture dealing with the white 
slave traffic .. . ; the use of the name and picture of 
an alleged strikebreaker together with the names 
and likenesses of eight others on the frontispiece, 
and the mention of his name four times in 314 pages 
of a book dealing with strikebreaking ... ; and the 
attributing of the authorship of an absurd adventure 
story purporting to be true, to a well-recognized and 
reputable writer. ... 
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In Colyer v. Fox Publishing Co. (162 App. Div. 297) 
a portrait of plaintiff, a professional entertainer in 
the specialty of “high diving,” was published in de- 
fendant’s newspaper, the National Police Gazette, 
together with four other pictures of women vaude- 
ville performers. All these pictures were grouped 
under the title: “Five of a Kind on This Page. Most 
of Them Adorn the Burlesque Stage, All of Them 
Are Favorites With the Bald Headed Boys.” This 
was held not to constitute a violation of the Civil 
Rights Law (162 Misc. 776, 780). 


Nor does the right of privacy extend to biographical 
works, as is illustrated by the case brought by Sergei 
Koussevitzky, who had been an important public figure 
in the musical world. He sued to prevent the publication 
of a biography and it was held that his stature as a con- 
ductor brought him within the orbit of public interest 
and scrutiny. The Koussevitzky case established that 
the right of privacy does not apply to an unauthorized 
biography of a public figure, unless the biography is 
fictional or novelized in character. But the fact that a 
biography may contain untrue statements of fact and 
error of fact does not make it fictional. Where there is 
the right to publish biography, advertisement of the 
biography is also permitted, since it is merely incidental 
to the right to publish. 

On the other hand, where a novel relates to events 
and acts of a person, but does not contain his name or 
portrait, this does not constitute a portrayal violative 
of the right of privacy. In A Bell for Adano the events 
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and acts narrated the story of a person Major Victor 
Joppolo, described in the book as the senior civil affairs 
officer of the Allied Military Government in a town in 
Sicily which was called Adano. Frank E. Toscani had 
been the senior civil affairs officer of the Allied Military 
Government in the town of Licata, Sicily, during its 
occupation by the Allied armies of World War II. Mr. 
Toscani claimed this narration by John Hersey to be 
a portrayal of himself and an exploitation of his acts, 
life, and personality. Since he was not directly named, 
nor was any likeness of him used, it was held that the 
mere portrayal of acts and events concerning a person 
designated fictitiously in a novel or play does not bring 
it within the law giving action for an invasion of 
privacy. The court said: 


Where a name is used, it, like a portrait or picture, 
must, upon meeting the eye or ear, be unequivocally 
identified as that of the complainant. In the case of a 
name having no public recognition, this can be estab- 
lished only by a clear showing that the details sur- 
rounding the fictional character portrayed are such as 
to identify the complainant as the person of that name 
in that particular setting. If they do not, then, taken 
with the statement of the author that all characters 
portrayed are wholly fictional, the identity of name 
must be set down as a pure coincidence, since there 
always will be persons with similar names and writers 
of fiction could not give names to their characters 
without violating the statute. Such result was clearly 
never intended by the Legislature and is not within 
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the contemplation of the statute. Otherwise, the writ- 
ing of fiction would always be susceptible to the 
hidden and virtually unavoidable peril of making au- 
thors and publishers criminal perpetrators. 


Suit was brought by Miss Zelma Cason alleging that 
Marjorie Kinnan Rawlings had portrayed her in the 
novel Cross Creek, which was'a Book-of-the-Month 
Club selection. The characterization was favorable. The 
court found that Miss Cason had a cause of action, but 
had suffered no damage. 

In the course of limiting the right of privacy it has 
been held that the law protects the true name of a person 
for use for purposes of advertising or trade. It does not 
protect a nickname known to a few intimates any more 
than it protects a business name, or a partnership name, 
or an assumed name. Nor does it apply to stage names. 

Claire H. Davis, who was also known as Cassandra, 
sued when R.K.O. Pictures produced a motion picture, 
Bunker Bean, in which there was a character desig- 
nated as Countess Casandra, who was a psychic. Claire 
Davis alleged that she was a psychic and had practiced 
her profession throughout the United States, had 
achieved a great reputation and prominence, and that 
she was entitled to have her name protected under the 
Civil Rights Law. The court held that only a legal 
name could be protected and that stage names were 
not protectible. On the other hand, if she had legally 
changed her name to Cassandra, she might then have 
been protected. 

The right to sue is personal. It dies with the person 
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whose name is used. His survivors have no cause of 
action, nor do the descendants of a person whose name 
is used have such a cause of action, even though the 
use of the name may reflect in some way on them. 

The grandchildren of the famous music composer 
Robert Schumann sought damages for the exhibition of 
a motion picture depicting his life. They objected par- 
ticularly to the fact that the picture showed that he 
had become mentally ill before his death and had died 
in that condition. No recovery was allowed. 

In all states, of course, the use of a person’s name 
or likeness with his consent in writing will bar the 
maintenance of any action. Oral consent under the 
statutes is inadmissible, but where the matter rests 
upon judicial recognition of the doctrine then oral 
consent under special circumstances may be sufficient. 

The dangers which were foreseen by Brandeis and 
Warren have never been met by the law. The gossip 
columnists still continue to violate the privacy of the 
individual and of the home. Only where the use of 
the name or picture is for trade or advertising does the 
law protect. 


Literature and Censorship 


CrENsoRSHIP is one of the plagues of those who write and 
publish. The censor is not only official, he is unofficial, 
for it is not the courts and judges who are alone the 
determiners of what shall and shall not pass. 

Official censorship is exercized under the penal laws 
of the several states, and in addition thereto there are 
the laws of the United States, which act principally 
through the Post Office and the Customs Department. 
In addition to the penal laws there are the various state 
regulatory laws which apply principally in the field of 
motion pictures. But there are also laws which enable 
semiofficial bodies, such as boards of regents, library 
boards, school boards, etc., to ban literary material. In 
addition to the official bodies charged specifically with 
censorship there are the extralegal bodies, such as com- 
missioners having the right to license theaters, who 
utilize their licensing power as a means of censorship. 
There are also, in addition to the official bodies, volun- 
teer organizations, under one name or another, to 
police writing and see that it remains virtuous; there 
are church organizations which effectively, down to the 
parochial level, use their parishioners as volunteer 
overseers of what may or may not be sold in their 
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localities, or who notify their parishioners of what books 
or motion pictures they may buy or see. 

It is somewhat paradoxical that the machinery for 
censorship helped the notion of property in literature 
to come into being. The history of legal protection for 
literary works springs originally from the wish to restrain 
blasphemy, libel, and sedition. Obscenity, in which cen- 
sorship is most firmly etrenched today, was historically 
of no importance. Authors always wrote at the 
peril of those in high places, who were in a position 
to say: “Off with his head or ears!” or such other organs 
as it pleased them to order removed, for it was those 
in high places who suffered most from the widespread 
seditious and blasphemous attacks which the printing 
press made possible. 

The duplication of copies in manuscript form was, 
at its best, a tedious job, and even though one city in 
France boasted ten thousand copyists, distribution was 
not so wide as to be in any sense public. The rapid 
duplication which the printing press inaugurated 
brought the lively pamphleteer with his scurrilous at- 
tacks upon the established Church and State. For the 
coming of printing coincided with the coming of the 
new learning and the Reformation, and the new has 
always been disliked by those ensconced in comfortable 
vested interests. | 

To discourage these attacks, a new social weapon 
was invented. Since obviously, it was printing which 
enabled the attack to be made, the dissemination of 
learning to the public was attacked at its source, and 
printing was licensed. There was a double aspect to 
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this, since not only could a book do a wrong, it could 
also make profits. Licensing the printer, therefore, 
served not only as a means whereby one could control 
the product of the press, it also created a master guild 
of printers who profited by their control over authors. 

Henry VIII took as his own prerogative printing of 
the laws of the country and all the books of the rites 
of the Church of England, Bibles, testaments, educa- 
tional works, and Latin grammars. In 1534 Henry 
granted, by letters patent, to the University of Cam- 
bridge, a license to appoint three printers who might, 
within the university, print and put on sale all manner 
of books which might be approved by the chancellor 
and three doctors. Henry’s letters of patent were later 
confirmed by the Statute of Elizabeth. These letters of 
patent were not always general in terms. Sometimes 
they were granted to a bookseller for a particular book. 
In rare circumstances they were granted to the author. 
But the intention was always to keep a monopoly of the 
right to print under the Crown and Church, so that the 
text might be limited to that which was pleasant to 
them. The hunting of heresy, the suppression of blas- 
phemy, and the interdiction of libel against the persons 
of the great were the objects of the creators of the 
monopoly. 

The Star Chamber, with its machinery, was admir- 
ably adapted to the purposes of secret investigation, 
quick and obliging trial, and immediate execution of 
sentence. Its secret interrogatories and its use of the 
right to put to the torture persons whom it adjudged 
guilty of contempt for refusing to answer questions 
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gave to the Star Chamber just such powers as censors 
lust for, and it was able to bring the peace of the crown 
to those who disagreed with it. Its decrees upon the 
subject of licensing and printing of books were codi- 
fied in 16387, and, although the Star Chamber was wiped 
out shortly thereafter, its decrees survived in a statute 
of Charles II. Among the provisions of the code set up 
by the Star Chamber was one providing that the duty 
of the licensees was to testify that the book contained 
nothing that was contrary to the Christian faith and the 
doctrine and discipline of the Church of England, nor 
against the state or government, nor contrary to the 
good life or good manners or otherwise. In 1643 the 
House of Commons established a committee to search 
for printing presses where scandalous and lying pam- 
phlets were printed, and to destroy them, and to com- 
mit to prison the printers and vendors thereof. In June 
of the same year Parliament published a new order 
to establish the rights between the members of the 
Stationers Company and those others who had been 
infringing, which brought forth the famous attack by 
Milton contained in his Areopagitica. 

In 1662 the Licensing Act of Charles II was passed, 
carrying on the spirit of the Star Chamber decrees. It 
ordered that no person shall presume to print “any 
heretical, seditious, schismatical, or offensive books 
or pamphlets, wherein any doctrine or opinion shall be 
asserted or maintained which is contrary to the Christian 
faith, or the doctrine or discipline of the Church of 
England, or which shall or may tend or be to the 
scandal of religion or the Church or the government 
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or governors of the Church, State or Commonwealth or 
of any corporation or particular person or persons 
whatever,” and further provided that the masters and 
wardens of the Stationers’ Company were to seize books 
suspected of containing matter hostile to the Church or 
government. It further provided that it should be neces- 
sary to print at the beginning of every licensed book 
the certificate of the licenser to the effect that the book 
contained nothing “contrary to the Christian faith or 
the doctrine or discipline of the Church of England or 
against the State and Government of this realm or con- 
trary to good life or good manners or otherwise.” These 
licensing acts continued by various acts of Parliament 
until 1694. 

The control of the printer, and thus of the author, 
whether by licensing act or by decrees or ordinances of 
the Star Chamber, or by Parliament, had as their princi- 
pal object the regulation of the press and the suppres- 
sion of all writings deemed libelous or obnoxious to the 
government or the Church. That purpose is apparent 
in every document governing the right to print until 
1694. From that year until 1709, when the Statute of 
Anne was passed, there was a hiatus. 

When copyright was established in the author, in- 
stead of in the bookseller by that statute, it carried over 
the tradition that there could be no property in that 
which was blasphemous, seditious, or immoral. The 
argument, as advanced by Lord Eldon, was that since 
anything which attacked the Church or State was ob- 
viously evil, there could be no property in such instru- 
mentality of evil-doing. Where there was no property, 
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there could be no right, and, accordingly, for a long 
period of time, English judges refused protection to 
works where the defense was astute enough to raise the 
issue of immorality, blasphemy, or sedition. 

For approximately three hundred years censorship 
still concerned itself mainly with politics and religion. 
In the nineteenth century the lusty vitality of the eight- 
eenth century was forgotten, and with the coming 
of Victorianism sex joined treason and blasphemy and 
came to the fore as an avowed object of censorship. 
With the coming of the bowdlerized version of Shake- 
speare and the purified version of the Bible by our own 
Noah Webster censorship changed its incidence toward 
repressing what was called sexual impurity. In 1857 
Lord Campbell’s Act was passed, which was designed 
to apply to works written for the purpose of corrupting 
the morals of youth and of a nature to shock the com- 
mon feeling of decency in any well-regulated mind. At 
least that was the purpose ascribed to it by Lord Camp- 
bell. Unfortunately, the first test of the Act came in a 
case where both religion and sex were involved. (Regina 
v. Hicklin, L.R. 3, Q. B. 360 [1868].) The Hicklin case 
arose out of a pamphlet containing a diatribe against 
the Catholic Church. Its purpose was to show the 
depravity of the priesthood and the character of ques- 
tions put to women in the confessional. Its now famous 
but abandoned rule was: 


I think the test of obscenity is this, whether the 
tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to 
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such immoral influence and into whose hands a 
publication of this sort may fall. 


For many years the courts struggled with the vague 
language of most statutes which were designed to sup- 
press works which were obscene, lewd, lascivious, in- 
decent, filthy, or vile. They were seeking a rationale 
for words whose content was obviously vague and 
transitory. So we find in the decisions an attempt to 
define and make certain the statutory language. It led 
to the use of still vaguer language, which left the 
definition of the crime as variable as the judge before 
whom a particular case might come on to be tried. 
Among the words employed by the courts to describe 
their distaste for the works before them, and which 
would enable them to condemn the work, we find 
“arouse, “chastity,” “corrupt,” “debasing,” “debauch,” 
“decency, “depravity,” “desires,” “disgusting,” “dis- 
solute,” “immodesty,” “immorality,” “impurity,” “las- 
civous,” “lewd,” “lust,” “morality,” “nasty,” “purity,” 
“salacity,’ “sensuality,” “shame,” “stimulation,” “tend- 
ency, “unchaste,” “vulgar.” 

Since ‘the courts could not agree upon what came 
within the exact language of the law, they hit upon the 
notion that the collocation of terms, “obscene, lewd, 
lascivious, indecent, filthy, and vile” had a historic ac- 
cepted meaning, sufficiently “well understood through 
long use in the criminal law” to satisfy the constitutional 
requirements of definiteness and certainty, and that 
therefore works which could be brought within the col- 
location were not within the protection of the guarantee 
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of freedom of the press. The courts were further both- 
ered by the fact that many a book which, read on the 
whole, did not come within the statutory combination, 
nevertheless contained parts which were objectionable, 
and convictions were had on parts of books, even though 
it was conceded that the books in their entirety were 
valuable. For many years Massachusetts stood as the 
leader of this partial doctrine, but today in the federal 
courts and in most of the states the notion prevails that 
the entire book must fall within condemnation and that 
it cannot rest on parts alone. 

In the state courts most of the interpretation of the 
law was at the police-court level, and the result has 
been many weird and contradictory proscriptions. In 
the welter of politics, occasionally a good judge slips 
by, and it is the fortunate author who finds his book 
judged by his literary peer. Among books which lately 
have been the basis of prosecution were the Satyricon 
of Petronius, Schnitzler’s Casanova’s Homecoming, D. 
H. Lawrence’s Young Girl's Diary, God's Little Acre, 
by Erskine Caldwell, Gautier’s Mademoiselle de Mau- 
pin, Madeleine, the Decameron of Boccaccio, the Hepta- 
meron of Margaret of Navarre, Jurgen by James Branch 
Cabell, The Well of Loneliness by Radclyffe Hall, 
Pay Day by Nathan Asch, and A World I Never Made 
by James T. Farrell. The publishers or distributors of 
these books fought and were victorious. Hemingway's 
A Farewell to Arms and The Sun Also Rises, Eugene 
O'Neill's Strange Interlude, Sinclair Lewis's Elmer 
Gantry, Herbert Asbury’s Hatrack, Upton Sinclair's Oil, 
among others, were attacked in Boston, which then 
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still applied the punitive law under which a book could 
be attacked not as a whole but on parts. Several of our 
states still have laws prohibiting the publication of works 
which contain matter alleged to be obscene, thus still 
continuing the notion that a book may be judged not as 
a whole. The problem of censorship is no mere academic 
problem, but a real one involving each practicing writer. 
No one can tell where the ax will fall and when the sale 
of the work of months or years will be destroyed by the 
actions of the censorious. Here, too, queer happenings 
sometimes occur. So when Eugene O'Neill's Strange 
Interlude was forbidden production in Boston, the 
Theatre Guild, which produced it, transferred the pro- 
duction across the river to Cambridge, where it was 
permitted. Herbert Asbury’s Hatrack which appeared 
in the American Mercury, brought both the publisher 
and the editor of the American Mercury into court. 
The editor was acquitted, but a bookseller was fined 
for selling it. 

In the Ulysses case, Judge Woolsey appreciated the 
difficulty of finding a standard by which one could test 
obscenity, other than that which was personal and sub- — 
jective to the court, and attempted to check on him- 
self by inviting the cooperation of two of his friends 
to act as reagents. He said: 


Whether a particular book would tend to excite 
such impulses and thoughts must be tested by the 
court’s opinion as to its effect on a person with 
average sex instincts—what the French would call 
Thomme moyen sensuel—who plays, in this branch 
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reagent as does the “reasonable man” in the law of 
torts and “the man learned in the art” on questions 
of invention in patent law. 

The risk involved in the use of such a reagent 
arises from the inherent tendency of the trier of facts, 
however fair he may intend to be, to make his reagent 
too much subservient to his own idiosyncrasies. 


Of course so much character and delicacy are not to 
be found in the average city magistrate, who sits 
ostensibly as one to determine criminal guilt, but who, 
in fact, acts as a censor of society. In New York the 
Court of Appeals has laid down a rule much like that 
of Judge Woolsey, but it is honored as much in the 
breach as in the behavior of the lower courts. In con- 
sidering the dramatization of Frankie and Johnnie, the 
court said: 


Perhaps in an age of innocence the facts of life 
should be withheld from the young, but a theatergoer 
could not give his approval to the modern stage as 
“spokesman of the thought and sentiment” of Broad- 
way and at the same time silence this rough and 
profane representation of scenes which repel rather 
than seduce... .” 


Even though the mind of the child and the feeble mind 
have been eliminated as a device for measuring the im- 
pact of a book, difficulties still arise, and contempo- 
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raneous literature has erected its own standards. Samuel 
Seabury, when on the bench, said: 


Contemporaneous literature must, of course, be 
judged by current opinion; . . . It is not at all incon- 
ceivable, and has frequently been the case, that the 
works which receive the condemnation of one 
generation are the objects of veneration and praise 
in another. 


Dreiser, Erskine Caldwell, with his God’s Little Acre, 
and James T. Farrell, in his Studs Lonigan trilogy, have 
all been accused of indecency in sex, when their works 
lay in the realistic description of people whose principal 
habitat was not the drawing room. In so doing, and in 
attempting literally to transcribe the speech and con- 
versation of their characters, they have used the words 
of the street and farm. Joyce in Ulysses used many of 
the four-letter words which are commonly called 
Anglo-Saxon. Judge Woolsey, in his memorable opinion, 
said, with regard to Joyce’s language: 


For his attempt sincerely and honestly to realize 
his objective has required him incidentally to use 
certain words which are generally considered dirty 
words and has led at times to what many think is a 
too poignant preoccupation with sex in the thoughts 
of his characters. 

The words which are criticized as dirty are old 
Saxon words known to almost all men and, I venture, 
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to many women, and are such words as would be 
naturally and habitually used, I believe, by the types 
of folk whose life, physical and mental, Joyce is 
seeking to describe. In respect of the recurrent 
emergence of the theme of sex in the minds of his 
characters, it must always be remembered that his 
locale was Celtic and his season Spring. . . . 

In many places it seem to me to be disgusting, but 
although it contains, as I have mentioned above, 
many words usually considered dirty, I have not 
found anything that I consider to be dirt for dirt’s 
sakesios’. 

If one does not wish to associate with such folk 
as Joyce describes, that is one’s own choice. In order 
to avoid indirect contact with them one may not 
wish to read Ulysses; that is quite understandable.... 

I am quite aware that owing to some of its scenes 
Ulysses is a rather strong draught to ask some sensi- 
tive, though normal, persons to take. But my con- 
sidered opinion, after long reflection, is that whilst 
in many places the effect of Ulysses on the reader 
undoubtedly is somewhat emetic, nowhere does it 
tend to be an aphrodisiac. 


To go from Ulysses to Frankie and Johnnie, the play 
was for strong stomachs. Graphically, indeed, were set 
forth the adventures of the country lad, Johnnie, in a 
setting designed for drinking, gambling, and prostitu- 
tion in the middle of the last century. With regard to 
it the Court of Appeals said: 
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The language of the play is coarse, vulgar, and 
profane; the plot cheap and tawdry. As a dramatic 
composition it serves to degrade the stage where vice 
is thought by some to lose “half its evil by losing all 
its grossness.” That it is “indecent” from every con- 
sideration of propriety is entirely clear; but the court 
is not a censor of plays and does not attempt to 
regulate manners. One may call a spade a spade 
without offending decency, although modesty may 
be shocked thereby. The question is not whether the 
scene is laid in a low dive where refined people are 
not found or whether the language is that of the 
barroom rather than the parlor. The question is 
whether the tendency of the play is to excite lustful 
and lecherous desire. , 


In the Post Office there is a long history of law which 
bars from the mail so-called obscene literature within 
the collocation of terms. Although a former solicitor 
of the Post Office Department testified before a con- 
gressional committee that if five of his assistant censors 
should attempt to determine what is obscene, “you 
will get five different results, because in some cases it 
is just one of those things that depends upon your own 
personal ideas and your own bringing up’; nevertheless, 
the Post Office has not hesitated to bar works written 
by Caldwell, Dumas, Freud, O'Hara, Hemingway, 
Steinbeck, and others. Similarly, the Customs Service 
barred Abélard’s Letters, Boccaccio’s Decameron, Vol- 
taire’s Candide, Rousseau’s Confessions, Balzac’s Droll 
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Stories, George Moore’s A Story-Teller’s Holiday, and 
Joyce’s Ulysses. 

Some of the restrictions of the Customs House are 
faintly amusing. For instance, Mademoiselle de Maupin, 
by Gautier, was forbidden in Spanish but permitted in 
French and English. Aretino, the sixteenth-century 
Italian writer, was permitted in Italian or English but 
not in Spanish. But the humors of the Customs House 
are too numerous to give each its mention. Only recently 
has the Customs House adopted a more enlightened 
policy and appointed a literate gentleman to pass upon 
what is, and what is not, permissible for the citizens of 
this country to read from abroad. 

Out of this welter of vague and contradictory opin- 
ions there has come a search for some definitive stand- 
ard to guide the author and publisher and to safeguard 
also the rights of readers. Since Lord Campbell’s day 
we have recalled that the First Amendment to the 
Constitution provides that Congress shall make 


no law .. . abridging the freedom of speech, or 
of the press; ... 


In the hubbub of the chase after impurity and in- 
decency constitutional right had been forgotten. With 
the embarrassment of a century of confusion there is 
now an attempt to find a rationale in the law of censor- 
ship. This embodies a recognition of the constitutional 
limitation and of the limitation placed upon the amend- 
ment by the clear and present danger doctrine under 
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which the press may be censored, providing that its 
production presents a clear and present danger of a 
substantive evil. This was stated by Mr. Justice Rut- 
ledge of the Supreme Court in a case involving Memoirs 
of Hecate County, by Edmund Wilson. He said: 


Before we get to the question of clear and present 
danger, “weve got to have something which the 
state can forbid as dangerous. We are talking in a 
vacuum until we can establish that there is some 
occasion for the exercise of the state’s power.” 

Yes, you must first ascertain the substantive evil 
at which the statute is aimed, and then determine 
whether the publication of this book constitutes a 
clear and present danger. 

It is up to the state to demonstrate that there was 
a danger, and until they demonstrate that, plus the 
clarity and imminence of the danger, the constitu- 
tional prohibition would seem to apply. 


The necessity for finding antisocial conduct resulting 
from alleged obscenity in literature is stated by Judge 
Jerome Frank, in Roth v. Goldman, 172 F. 2d 788: 


I think that no sane man thinks socially dangerous 
the arousing of normal sexual desires. Consequently, 
if reading obscene books has merely that conse- 
quence, Congress, it would seem, can constitutionally 
no more suppress such books than it can prevent the 
mailing of many other objects, such as perfumes, for 
example, which notoriously produce that result. But 
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the constitutional power to suppress obscene publi- 
cations might well exist if there were ample reason 
to believe that reading them conduces to socially 
harmful sexual conduct on the part of normal human 


beings. 


Writing and publishing would be protected and 
censorship would prevail only in obscenity cases where 
it could be found that there was incitement to evil, to 
antisocial conduct, and to lustful and lecherous desire 
which might tend to antisocial conduct. It has been 
said that the matter charged to be obscene must: 


“deprave and corrupt,” which describes dissolute 


and unchaste acts... calculated to excite lustful and 
sensual desires; .. . 
corrupt the morals . . . with respect to sexual 
indulgences, invite . . . lewd, obscene and lascivious 
fw conduct: . ... 


appealing to the animal passion, stimulating it; 
exciting sensual desires and libidinous thoughts; 


tend to promote lust, ... 
arouse the salacity of the reader; ... 


These, too, do not set up a too definite standard, 
but at least we get from this an attempt toward an 
objective, rather than a purely subjective, standard of 
judgment. It does not mean that police courts will 
thereby be rendered wise. It does mean that resort to 
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the higher courts may bring about a better level of 
censorship. The dangers, however, still lurk. 

The censorship involved in cases before the courts 
has been punitive. 

Judge Curtis Bok, in a brilliant reflective opinion, 
directly attacked the validity of any such punitive 
legislation. In Commonwealth vy. Gordon (1949), he 
said: | 


A book, however sexually impure and pornographic 
... cannot be a present danger unless its reader closes 
it, lays it aside, and transmutes its erotic allurement 
into overt action. That such action must inevitably 
follow as a direct consequence of reading the book 
does not bear analysis, nor is it borne out by general 
human experience; too much can intervene and too 
many diversions take place . . . The only clear and 
present danger . . . that will satisfy . . . the Con- 
stitution .. . is the commission or the imminence of 
the commission of criminal behavior resulting from 
the reading of a book. Publication alone can have no 
such automatic effect. 


The constitutional operation of “the statute,” Judge Bok 
continued, thus 


rests on narrow ground ... I hold that (the statute) 
may constitutionally be applied . . . only where there 
is a reasonable and demonstrable cause to believe that 
a crime or misdemeanor has been committed or is 
about to be committed as the perceptible result of the 
publication and distribution of the writing in question: 
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the opinion of anyone that a tendency thereto exists 
or that such a result is self-evident is insufficient and 
irrelevant. The causal connection between the book 
and the criminal behavior must appear beyond a 
reasonable doubt. 


Subsequent thereto, in 1956, Judge Jerome Frank of 
the United States Circuit Court for the Second Circuit, 
in the case of United States of America v. Roth, ap- 
pended to his opinion a scholarly analysis setting forth 
the factors which he thought deserved consideration as 
indicative of the unconstitutionality of the punitive 
obscenity statutes which authorized action and prosecu- 
tion under the postal laws. He pointed out that the 
statute, as judicially interpreted, authorizes punishment 
for inducing mere thoughts, and feelings, or desires. He 
continued that no adequate knowledge is available con- 
cerning the effects on the conduct of normal adults of 
reading or seeing the “obscene.” He therefore felt that 
available data seem wholly insufficient to show that the 
obscenity statutes come within any exception to the 
First Amendment. He was in the main inclined to agree 
with Judge Bok’s opinion, with modifications, saying: 


(a) ...I would stress the element of probability 
in speaking of a “clear danger.” (b) I think the danger 
need not be that of probably inducing behavior which 
has already been made criminal at common law or by 
statute, but rather of probably inducing any seriously 
anti-social conduct (i.e., conduct which, by statute, 
could validly be made a state or federal crime). (c) 
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I think that the causal relation need not be between 
such anti-social conduct and a particular book in- 
volved in the case on trial, but rather between such 
conduct and a book of the kind or type involved in the 
case. 


Prior Restraint and Freedom of the Press 


Censorship by prior restraint, which had been the 
rule under the Star Chamber grew obnoxious to the 
people of England and the American Colonies. This 
was probably foremost among the reasons for the strict 
injunction of the First Amendment that Congress 
should make no law limiting the freedom of the press. 

In his report on the Virginia Resolutions, Madison 
emphasized the difference between our constitutional 
system with respect to censorship and that which had 
been enjoyed in England. He wrote: “The great and 
essential rights of the people are secured against legis- 
lative as well as against executive ambition. They are 
secured, not by laws paramount to prerogative, but 
by constitutions paramount to laws. This security of 
the freedom of the press requires that it should be 
exempt not only from previous restraint by the execu- 
tive, as in Great Britain, but from legislative restraint 
also.” 

In 1925 a law was passed in Minnesota making any- 
one guilty of a nuisance who published: 

(a) an obscene, lewd, and lascivious newspaper, 
magazine, or other periodical, or 

(b) a malicious, scandalous, and defamatory news- 
paper, magazine, or other periodical, and provided that 
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a perpetual injunction might be obtained restraining 
the commission of such nuisance. 

An action was commenced under this statute against 
one J. M. Near, in Hennepin County, Minnesota, and 
a permanent injunction was granted against him from 
publishing a newspaper known as the Saturday Press. 
He appealed to the Supreme Court of the United States, 
which court held that liberty of the press meant pri- 
marily immunity from prior restraints or censorship. 
Accordingly, it struck down the statute. This decision 
was to have a tremendous impact upon the motion- 
picture industry. 

In 1915 the Supreme Court had held that the exhibi- 
tion of moving pictures was a business pure and simple, 
originated and conducted for profit and not to be re- 
garded as part of the press of the country, or as organs 
of public opinion, which came under the protection of 
the First Amendment. It had, therefore, refused to enjoin 
a board of censors which had been set up to license, 
by prior approval, moving pictures. Acts establishing 
similar boards of motion picture censors had been 
passed in most of the states of the Union. 

In 1951 the Supreme Court had occasion again to 
pass upon the subject of licensing motion pictures after 
prior review by a board of censorship. There had been 
imported into this country from Italy a film trilogy 
called Three Ways of Love, of which The Miracle was 
a part. The license to distribute the film had been 
rescinded on the ground that the picture was “sacri- 
legious.” The Vatican censorship agency, the Catholic 
Cinematographic Centre, had declared that the picture 
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constituted an abominable profanation, and His Emi- 
nence, Francis Cardinal Spellman, had condemned the 
picture. The Supreme Court thereupon was asked to 
review its previous holding that motion-picture films 
were not within the protection of the First and Four- 
teenth Amendments, and also to decide whether or 
not a picture could be barred as “sacrilegious.” In a 
great and carefully studied series of opinions the 
court held that the mere fact that motion pictures 
were produced as large-scale business for private 
profit did not remove them from the protection of the 
Constitution, pointing out that books, newspapers, and 
magazines are also sold for profit. The court then held 
that the state had no legitimate interest in protecting 
any or all religions from views distasteful to them, say- 
ing it is not the business of government in our nation 
to suppress real or imaginative attacks upon a particular 
religious doctrine, whether they appear in publications, 
speeches, or pictures. Insofar as the statute under con- 
sideration set up the term “sacrilegious” as the standard, 
the court held that under the First and Fourteenth 
Amendments a state could not ban the film. The deci- 
sion left open the question whether a state might censor 
motion pictures under clearly drawn statutes designed 
to prevent the showing of obscene films. Since that time 
other state statutes providing for prior licensing of films 
have been refused judicial sanction by the Supreme 
Court. It is noteworthy that we have gone a long way 
from the original notion of censorship, which had been 
designed to protect the hierarchy of the Church, to the 
position taken by the Supreme Court. 
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As Judge Frank said in United States of America v. 
Roth: 


For a long time, much was made of the distinction 
between a statute calling for “prior restraint” and one 
providing subsequent criminal punishment; the 
former alone, it was once said, raised any question 
of constitutionality vis-d-vis the First Amendment. 
Although it may still be true that more is required to 
justify legislation providing “preventive” than “puni- 
tive” censorship, this distinction has been substantially 
eroded. 


Fear of punishment serves as a powerful restraint 
on publication, and fear of punishment often means, 
practically, fear of prosecution. For most men dread 
indictment and prosecution; the publicity alone ter- 
rifies, and to defend a criminal action is expensive. If 
the definition of obscenity had a limited and fairly 
well known scope, that fear might deter restricted 
sorts of publications only. But on account of the ex- 
tremely vague judicial definition of the obscene, a 
person threatened with prosecution if he mails (or 
otherwise sends in interstate commerce) almost any 
book which deals in an unconventional, unorthodox, 
manner with sex, may well apprehend that, should the 
threat be carried out, he will be punished. As a result, 
each prosecutor becomes a literary censor (i.e., 
dictator) with immense unbridled power, a virtually 
uncontrolled discretion. A statute would be invalid 
which gave the Postmaster General the power, with- 
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out reference to any standard, to close the mails to 
any publication he happened to dislike. Yet, a federal 
prosecutor, under the federal obscenity statute, ap- 
proximates that position: Within wide limits, he can 
(on the advice of the Postmaster General or on no 
one’s advice) exercise such a censorship by threat, 
without a trial, without any judicial supervision, capri- 
ciously and arbitrarily. Having no special qualifica- 
tions for that task, nevertheless, he can, in large meas- 
ure, determine at his will what those within his district 
may not read on sexual subjects. In that way, the 
statute brings about an actual prior restraint of free 
speech and free press which strikingly flouts the 
First Amendment. 


Fear is a great deterrent and the conviction of an 
author, publisher, or bookseller acts as a deterrent and 
restraint of further distribution of the condemned work. 
It is in effect prior censorship. Yet it is is a fact that many 
books have survived a first condemnation, and some have 
indeed survived prosecution to become classics. Only 
the courage of men willing to distribute against these 
restraints has enabled such survival. The struggle against 
repression is a continuing and continuous one. Control 
of ideas and their expression encroaches on the legiti- 
mate liberty of the individual. It is alien to a democracy. 
The real force of the command of the First Amendment 
prohibiting Congress from passing any law restricting 
the freedom of the press must be given its full meaning 
and vitality. 
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